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NOMINATION OF MATTHEW G. OLSEN TO BE

DIRECTOR, NATIONAL COUNTERTERRORISM
CENTER

TUESDAY, JULY 26, 2011

U.S. SENATE,
SELECT COMMITTEE ON INTELLIGENCE,
Washington, DC.

The Committee met, pursuant to notice, at 10:02 a.m., in Room
SD-562, Dirksen Senate Office Building, the Honorable Dianne
Feinstein (Chairman of the Committee) presiding.

Committee Members Present: Senators Feinstein, Wyden, Mikul-
kai, Conrad, Udall of Colorado, Warner, Chambliss, Snowe, and

oats.

OPENING STATEMENT OF HON. DIANNE FEINSTEIN,
CHAIRMAN, A U.S. SENATOR FROM CALIFORNIA

Chairman FEINSTEIN. The hearing will come to order.

The process will be as follows: I will make some remarks. The
Vice Chairman will make some remarks. We will then call on the
distinguished Senator from North Dakota for remarks. And then
we will proceed. I trust that is agreeable with everybody.

The Committee meets today to consider the President’s nomina-
tion of Matt Olsen to be the Director of the National Counterter-
rorism Center.

Mr. Olsen is currently the general counsel of the National Secu-
rity Agency, and he’s held a number of senior positions in the De-
partment of Justice, including the National Security Division and
the Federal Bureau of Investigation.

Mr. Olsen has appeared as a witness before this Committee pre-
viously, and he has frequently briefed members and staff over the
last several years. I'd like to welcome him back to this Committee.

I'd like to begin today by discussing the current terrorist threat
and the role of what we call NCTC, which Mr. Olsen will be lead-
ing, if confirmed.

The NCTC is the central agency within the United States gov-
ernment dealing with the identification, prevention, disruption and
analysis of terrorist threats. It’s very important. While it’s best
known for its role in consolidating and analyzing terrorism-related
intelligence, it also plays an important role in conducting strategic
planning for counterterrorism actions across our government.

The NCTC grew significantly in size, capability and maturity
under the previous Director, Michael Leiter. Its successes and

o))
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those of the broader counterterrorism community include numerous
terrorist plots that were thwarted, both here at home and abroad.

NCTC has also achieved less noticed but equally important ad-
vances in the sharing of threat information across the intelligence
community—a streamlining, if you will, of intelligence, an im-
proved watch-listing capability, and greatly improved analytic ca-
pability.

Despite improvements and reforms, especially in response to the
findings and recommendations of this Committee and others after
the Christmas Day attempted attack by Umar Farouk
Abdulmutallab, I'm still very concerned about the possibility of ter-
rorist attacks against the United States. I believe this is a very
critical time.

The period leading up to the 10th anniversary of 9/11 is a period
of heightened threat. Despite counterterrorism pressure against al-
Qa’ida in Pakistan, including the successful strike against Usama
bin Ladin in Abbottabad, the group remains dangerous and venge-
ful.

At the same time, the threat from al-Qa’ida’s affiliates and ad-
herents around the world has increased and presents particular
challenges. I'm especially concerned about the threat to the United
States homeland from al-Qa’ida in the Arabian Peninsula—AQAP,
we call it—as well as threats emanating from terrorist safe havens
in Somalia and elsewhere.

This means, at least to me, that this is a crucial time for our
counterterrorism establishment to be at full strength and not to be
leaderless. NCTC is a linchpin of this establishment. So I'm very
pleased that the President has moved quickly to nominate Mr.
Olsen, an individual serving in a senior intelligence community po-
sition today, to take the helm of this organization.

Let me take just a moment to read the first paragraph from a
letter of support for Mr. Olsen’s nomination, written by General
Keith Alexander, the Director of the National Security Agency.

“I am writing to wholeheartedly endorse the nomination of Mat-
thew G. Olsen to be the next Director of the NCTC. Matt has
served as the National Security Agency’s general counsel for the
past year and has shown true leadership, outstanding judgment
and decisionmaking ability. He’s been a key part of the agency’s ef-
forts to provide intelligence that allows our government to counter
terrorist threats. In my opinion, Matt is superbly qualified to hold
this critical intelligence community position.”

Before his current position at NSA, Mr. Olsen served in the De-
partment of Justice for 18 years, including 12 years as a federal
prosecutor. In a letter of support for Mr. Olsen’s nomination,
former Attorney General Michael Mukasey wrote of Mr. Olsen, “He
was not only an excellent lawyer and manager, but also an exem-
plary person in dealing with his colleagues. Matt has, in abun-
dance, every personal and professional quality and skill you could
hope to find in a nominee to head the NCTC. His nomination has
my unqualified support.”

And finally, there is a letter from Mike McConnell in which he
also offers his strongest possible support. “As a 44-year veteran
serving the nation as a member of the intelligence community, I
had many opportunities to work with professionals of the Depart-
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ment of Justice. This was particularly true when serving as the Di-
rector of the National Security Agency and as the Director of Na-
tional Intelligence. During those years of service, I never met or
served with a more accomplished or dedicated professional than
Matt Olsen. He understands the IC, its processes and procedures,
and has served with distinction.”

Well, I can go on and on, and I have many more pages here. I'm
not going to do it. Suffice it to say that I believe that we have an
extraordinarily qualified professional which can step into the lead-
ership of NCTC and, at this very potentially vulnerable period, pro-
vide it with the leadership it really does deserve and merit.

So, with that, Mr. Vice Chairman, may I ask you to make your
remarks? Thank you.

OPENING STATEMENT OF HON. SAXBY CHAMBLISS, VICE
CHAIRMAN, A U.S. SENATOR FROM GEORGIA

Vice Chairman CHAMBLISS. Thank you very much, Madam Chair.

Mr. Olsen, congratulations on being nominated to be the Director
of the National Counterterrorism Center. Thank you for your serv-
ice to this country, especially in some very demanding roles over
the last several years, and we also welcome your family and thank
them for their great support to you and thus to our country. So we
appreciate that very much.

I also want to just say a special word of thanks to Mike Leiter,
who you're going to be succeeding. You and I talked about this the
other day. You and Mike are good friends. You know the kind of
leadership he’s provided in some very difficult circumstances. And
while we've still had some growing pains at NCTC, Mike has
brought us through some very tough times and I think has kind
of righted the ship at times when it headed in a wrong direction.
And I'm very appreciative of Mike’s service and of his leadership.

Mr. Olsen, your nomination comes at a critical point in our his-
tory in our fight against terrorism. While we’ve made considerable
progress against al-Qa’ida in the FATA, we face growing threats as
al-Qa’ida continues to spread.

In my view, AQAP in Yemen poses the biggest threat to our safe-
ty and I urge you to make dismantling that group your primary
focus before they strike us successfully here at home.

This past spring brought immense changes to the Middle East,
but it remains unclear what effect this may have on our long-term
counterterrorism efforts. This uncertainty is further complicated by
our own current fiscal condition, where resource constraints will
undoubtedly impact our national defense and counterterrorism en-
terprise.

Amid these new threats it is critical to our national security that
the NCTC fully perform its mission. You and I have talked about
some of the failings leading up to the Christmas Day bombing at-
tempt, especially NCTC’s inability to connect the dots. While there
has been much progress, a lot of work remains, including on infor-
mation-sharing and detainee and data retention.

Whether it is an attack or an imminent threat like 12-25 or
Times Square, you will often be the first point of contact with this
Committee. We will expect your unvarnished analytic judgments,
the facts and frank assessments. In the past, efforts to control the
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message for political purposes have resulted in Congress being
given little or inaccurate information. That’s not pointing a finger
at this administration; it’s happened in other administrations. As
the NCTC Director, you will be expected to be forthright with this
Committee and to push back on any effort to keep information from
us.
Along these same lines, I have shared with you some of my con-
cerns about the recommendations made by the Guantanamo Re-
view Task Force, which you directed. It disturbs me that under
your leadership detainees were transferred or recommended for
transfer to Yemen throughout 2009, even as the intelligence com-
n}llunity warned the administration about the security situation
there.

We already knew that former Gitmo detainees were in AQAP
leadership in Yemen, but it was only after AQAP’s failed Christmas
Day attack that the transfers stopped. In my mind this was an un-
acceptable risk for us to take. You mentioned in my office the pres-
sure on the task force, in part because you were guided by the ex-
ecutive order on closing Gitmo. I suspect that the one-year deadline
for closing Gitmo affected task force analysis and decisions.

When the only original two options for each detainee were pros-
ecution or transfer, it seems like there would have been significant
pressure to lean towards transfer. I wonder if this explains why,
after the initial task force review found 92 detainees suitable for
transfer, a second review came up with 40 more transferable de-
tainees and another 30 for conditional detention, which at the time
was essentially delayed transfer.

Congressman Frank Wolf of Virginia has expressed similar con-
cerns about transfer decisions in a letter to the Committee, and
some of the interactions that he had with you regarding the poten-
tial transfer of Uighurs into the United States. I am concerned that
a member of Congress thinks he has been misled so I think it
would be helpful if you explained your interactions with Congress-
man Wolf, and you and I have talked about this and I want to give
you the full opportunity to do that this morning.

But I urge you to be as forthcoming and direct about this, includ-
ing information provided to or withheld from Congress on this
issue. Ironically, in your new position one of your jobs will be track-
ing former detainees who have re-engaged, including some rec-
ommended for transfer by the task force. I urge you to take a fresh
look at any intelligence on Gitmo detainees.

Given the threat from AQAP and a recidivism rate now over 26
percent, we are in no position to let any more dangerous detainees
go. Unfortunately, the drive to close Gitmo has had the immediate
and negative impact of leaving us with few options to detain terror-
ists outside of Afghanistan. As we draw down in Afghanistan, we
will even lose that option.

I'm sure you have seen press stories noting that the United
States may be killing terrorists but we are not trying very hard to
capture them, mostly because Gitmo has been taken off the table.
Yet capturing and interrogating terrorists remains one of the best
ways to get actionable intelligence and to prevent future threats.

Again, Mr. Olsen, I congratulate you on your nomination and
these issues need to be laid on the table and need to be fleshed out
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because the direct point of contact with this Committee is going to
be you in so many instances, and we need to certainly have that
feeling of trust that we have developed and need to develop strong-
er over the coming years while you’re in this position.

So thank you, Madam Chair.

Chairman FEINSTEIN. Thank you very much, Mr. Vice Chairman.
And now I’d like to recognize the distinguished Senator from North
Dakota, the Chairman of our Budget Committee on the Democratic
side, Kent Conrad. Mr. Chairman, welcome.

STATEMENT OF THE HONORABLE KENT CONRAD, A U.S.
SENATOR FROM NORTH DAKOTA

Senator CONRAD. I thank you, Chairman Feinstein. Thank you,
Vice Chairman Chambliss. Senator Coats, good to see you, and
Senator Wyden. Senator Udall, Senator Warner.

I am delighted to be able to introduce Matt Olsen. His parents
are from North Dakota, people I've known a very long time. Matt’s
roots are deep in North Dakota. He returns there every chance he
gets with his family, his wife, Fern, and his children, Ellie, Nate
and Will. His sister Susan is with us as well.

As I said, I've known this family for a very long time, and they
are the best that it gets. His father was the chief of staff to the
man that I defeated for the United States Senate—and so I know
how good he really is. Van passed away three years ago, but I
know he’s looking down with a twinkle in his eye today, proud of
Matt and all that he has accomplished.

You know, after defeating Van’s boss for the United States Sen-
ate, I came here with some trepidation of what my relationship
might be like with Van and his wife Myrna. They treated me with
the greatest courtesy and over time became very good friends—the
highest quality people that our state has to offer, and I believe the
highest quality of people in the country. These are Americans
through and through.

Matt, your father would be so proud of you at this moment. I
know he’d be looking down and saying, the boy’s done good. And
indeed you have. You’ve served your country with distinction at the
Justice Department, the FBI and the National Security Agency,
where you’re currently the general counsel. Your public service has
spanned three presidential administrations. That’s a notable and
impressive accomplishment and it speaks volumes about your com-
petency and your professionalism.

Colleagues, Matt has already accomplished so much, and now the
President has asked him to assume one of the most important and
demanding jobs in the intelligence community, the Director of the
National Counterterrorism Center. We all know that the NCTC’s
mission is vital to combat terrorism at home and abroad by ana-
lyzing the threat, sharing the information with our partners and
integrating all instruments of national power to ensure unity of ef-
fort. There is no doubt in my mind that Matt has the experience
and the character to lead the NCTC.

But don’t just take my word for it. Admiral Mike McConnell
served as Director of National Intelligence in President Bush’s ad-
ministration, and as Director of the NSA in the Clinton administra-
tion.
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Here’s what Admiral McConnell had to say about Matt. “Having
known and worked with Mr. Olsen for over four years, I have ob-
served him to be the utmost professional, dedicated to the security
of the nation. He understands the intelligence community and the
law and processes needed to keep us safe. He has great respect for
the law, our values and the activities needed to ensure the safety
of the nation. I have every confidence that, if confirmed, Mr. Olsen
will serve the nation, the Congress, the administration and the in-
telligence community at the highest level of service and perform-
ance.”

Colleagues, Matt is smart. He is honest and he is a true profes-
sional and an absolute patriot. I can’t put it much better than Ad-
miral McConnell did. I hope very much that this Committee will
move quickly on his confirmation and that our colleagues in the
(Sﬁnate will follow suit. It is really my honor to be here with Matt

sen.

Chairman FEINSTEIN. Thank you very much, Mr. Chairman. Ap-
preciate the remarks. I know you have a busy day. Much is hap-
pening, so you feel free to stay or leave, whichever you wish.

Senator CONRAD. I'll join you.

Chairman FEINSTEIN. Thank you. Thank you very much.

Mr. Olsen, we will now turn to you. I was going to introduce your
family. Senator Conrad did to some extent, but perhaps you'd go
a little further and even ask them to stand up.

STATEMENT OF MATTHEW G. OLSEN, DIRECTOR-DESIGNATE,
NATIONAL COUNTERTERRORISM CENTER

Mr. OLSEN. Thank you. Thank you very much, Madam Chair-
man, and thank you very much, Vice Chairman Chambliss.

I want to thank the entire Committee for taking the time to con-
sider my nomination this morning. I especially want to thank Sen-
ator Conrad for that very warm and personal introduction. I really
appreciate that.

And I am grateful to the many members of the Committee that
have had the opportunity over the last two weeks to meet and have
conversations with. I really appreciate the thoughtful consideration
that the Committee is giving to my nomination.

At the outset, I want to thank the President for having the con-
fidence to nominate me for this position and the Director of Na-
tional Intelligence for supporting me. I am tremendously honored
and humbled to be considered for this position.

Let me also, if I may, take a moment to express my condolences
to the people of Norway in the aftermath of the tragic attacks in
Oslo last week. My grandfather emigrated to North Dakota from
Norway at the age of 16. I have extended family that was in Oslo.
I think that these heartbreaking events serve as a reminder to all
of us of the importance of working together as an international
community to prevent these sorts of acts of terror.

And I appreciate very much, Madam Chairman, the opportunity
to introduce my family. So I sit here today before you because of
the support of my family and my friends and my colleagues, many
of whom are here today. My wife, Fern, is directly behind me. My
children—my daughter Elizabeth, my oldest son Nate, my youngest
son, Will—are all here with me.
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I especially want to acknowledge my mother, Myrna, who is sit-
ting here on the end; my father, Van, who was warmly remem-
bered in Senator Conrad’s remarks. Along with their love and guid-
ance, my parents, my mother and father, have provided my sisters
Susan and Jennifer with an example of how to live, I believe, with
honor and integrity and devotion to others, and I couldn’t be more
grateful for them being here today.

Madam Chairman and Vice Chairman Chambliss, members of
the Committee, today, as we approach the 10th anniversary of al-
Qa’ida’s attacks on September 11th, it is appropriate to reflect on
that day, the day that our nation suffered the single most dev-
astating attack in our nation’s history.

It was in the aftermath of that attack of that day that Congress
established the National Counterterrorism Center. NCTC is the
primary organization in the federal government for analyzing, inte-
grating and sharing all-source intelligence information pertaining
to terrorism and counterterrorism. In my view, no other organiza-
tion is as singularly focused on preventing acts of terrorism.

A decade after the September 11th attacks, we remain at war
with al-Qa’ida and its affiliates. Thanks to the leadership of this
Committee and to Congress, and thanks to the work of thousands
of dedicated men and women in the intelligence community, includ-
ing, as well, our men and women in uniform across the globe, al-
Qa’ida is weakened.

At the same time, al-Qa’ida and its adherents around the world,
as well as other terrorist organizations, continue to pose a very sig-
nificant threat to our country. Confronting this threat and working
with focus and resolve to prevent a terrorist attack is NCTC’s mis-
sion, first and foremost.

And to fulfill this solemn responsibility, NCTC brings together a
wide array of dedicated and talented professionals. This diverse
workforce is, in my view, NCTC’s greatest asset.

In addition, NCTC embodies the principle that we all must serve
as one team to protect the nation. We must work collaboratively
and we must use every element of our national power to bring re-
lentless and focused pressure against al-Qa’ida and its adherents,
as well as other terrorist networks around the globe.

I've been privileged to serve—as a number of comments that
were made this morning—in leadership positions dedicated to na-
tional security during my almost 20 years of career government
service.

As the general counsel of the National Security Agency, I've guid-
ed it and supported NSA’s intelligence operations and I've ensured
that the agency’s activities adhere to the Constitution and the laws
that govern its activities and that protect civil liberties and privacy
of Americans.

At the FBI, I was privileged to serve as counsel to Director
Mueller, and in that role I was able to contribute to the trans-
formation of the FBI into a world-class intelligence organization fo-
cused on preventing and disrupting potential terrorist plots.

As a career official of the Department of Justice, working closely
with this Committee and with Congress, I helped stand up the new
National Security Division at Justice, and I managed the imple-
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mentation of the landmark changes to the Foreign Intelligence Sur-
veillance Act that Congress passed in 2008.

I also supervised the Guantanamo Review Task Force, bringing
together national security professionals from across the govern-
ment to compile and analyze intelligence information on detainees.

And, finally, I served for about 10 years in the District of Colum-
bia as a federal prosecutor. In that role I learned the value of work-
ing as a team with investigators and operators, and I learned the
fundamental importance of finding and following the facts wher-
ever they lead.

If I am honored to be confirmed to this position, I can assure you
that I am committed to forging a strong and cooperative relation-
ship with Congress. I believe, based on years of experience as a ca-
reer government official, that congressional oversight is essential to
NCTC and the effective conduct of intelligence activities.

Members of Congress and particularly members of this Com-
mittee bring a vital perspective to the difficult issues that the intel-
ligence community faces. The role of Congress is critical to building
the trust of the American people in NCTC and in the intelligence
community. And if confirmed, I commit to providing full and timely
communication and transparency with the Congressional oversight
Committees.

NCTC’s fundamental mission is to protect the nation from a ter-
rorist attack. We must pursue this mission with vigilance and re-
solve. If confirmed, I pledge to do my very best to earn your trust
and to give this effort my all.

Madam Chairman, Vice Chairman, thank you very much for the
honor of appearing before you.

[The prepared statement of Mr. Olsen follows:]
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Statement for the Record
Matthew G. Olsen
Nominee for Director, National Counterterrorism Center
Senate Select Committee on Intelligence
July 26, 2011

Chairman Feinstein, Vice Chairman Chambliss, and members of the Committee: Thank
you for the opportunity to appear before you today as a nominee to serve as Director of the
National Counterterrorism Center (NCTC). 1am honored and humbled to be nominated for this
position, and I very much appreciate the opportunity to be here today. NCTC and its highly
motivated and dedicated work force play a vital role in protecting our nation from the threat of
international terrorism. I consider it the highest privilege to be nominated to lead such an
organization.

With the Committee’s permission, I would like to begin by discussing the unique role
that NCTC fulfills in our nation’s efforts to combat terrorism. I then will identify some of
challenges that I see for NCTC and my proposed areas of focus for NCTC going forward if ] am
given the opportunity to be confirmed to this position. Finally, I will discuss my experience and
qualifications for this position.

Role of the National Counterterrorism Center

As we approach the tenth anniversary of al-Qa’ida’s attacks on September 11, 2001, it is
appropriate to reflect on the day that our nation suffered the single most devastating terrorist
attack in our history. In the aftermath of those devastating attacks, the 9/11 Commission
observed that, “the United States confronts a number of less visible challenges that surpass the
boundaries of traditional nation-states and call for quick, imaginative and agile responses.” That
observation—as true today as it was when the 9/11 Commission issued its report—led the
Commission to recommend the creation of a National Counterterrorism Center. As the 9/11
Commission proposed: “Breaking the mold of national government organization, this NCTC
should be a center for joint operational planning and joint intelligence.”

In 2004, Congress established NCTC. Its charter is to be the primary organization in the
federal government for analyzing and integrating all-source intelligence pertaining to terrorism
and counterterrorism, and sharing terrorism information with its partners. NCTC’s responsibility
is therefore to analyze and share information on international terrorism threats from around the
globe. NCTC also serves as the federal government’s shared knowledge bank on known and
suspected terrorists and terrorist groups. In my view, no other organization in the country is as
singularly focused on terrorism. Working to protect the nation from this threat is NCTC’s
foremost responsibility.

In its strategic operational planning role, NCTC also looks beyond individual department
and agency missions toward the development of a single, unified counterterrorism effort across
the federal government. This distinguishes NCTC from the rest of the intelligence community,
permitting it to support, at a strategic level, all of the critically important work taking place
across the intelligence community.
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NCTC’s mission statement captures its essential role: “Lead our nation’s effort to
combat terrorism at home and abroad by analyzing the threat, sharing that information with our
partners, and integrating all instruments of national power to ensure unity of effort.” In short,
NCTC helps organize more effectively the nation’s intelligence and strategic planning response
to the threat of international terrorism and seeks to achieve this mission in a manner that provides
greater security for our citizens while upholding our fundamental values.

NCTC Going Ferward

Turning to the challenges NCTC faces today, we recognize that a decade after the
September 11, 2001 terrorist attacks, we remain at war with al-Qa’ida and its affiliates. The
death of Usama bin Laden eliminated al-Qa’ida’s founder and most influential advocate for
attacking the United States. At the same time, al-Qa’ida and its affiliates and adherents around
the world continue to pose the most significant security threat to our country—a threat that has
evolved and remains focused on striking the United States at home as well as our interests
abroad. NCTC’s mission is therefore to prevent another terrorist attack against the United States.

The laws enacted by Congress and policies carried out over the last ten years have been
successful at putting al-Qa’ida on the defensive. Today, thanks to your leadership and the work
of thousands of dedicated men and women across the intelligence community and our men and
women in uniform around the globe, al-Qa’ida is significantly weakened.

However, let there be no question that the core leadership of al-Qa’ida and some of its
key affiliates remain focused on striking the United States at home, as well as our interests
abroad. Al-Qa’ida therefore continues to pose a direct, significant, and present danger to the
United States. We must use every tool of national power to protect our citizens from this threat.
In my view, we must not let up the pressure on al-Qa’ida and its affiliates around the globe. We
must continue, now more than ever, to work with determination and focus to disrupt, dismantle,
and ultimately defeat al-Qa’ida’s terror network.

In addition to plotting and carrying out specific attacks, al-Qa’ida seeks to inspire a
broader conflict against the United States. In doing so, al-Qa’ida draws on a distorted
interpretation of Islam to justify murder. Countering this ideology—which has been rejected
repeatedly and unequivocally by people of all faiths around the world—is an essential element of
the nation’s counterterrorism strategy.

As this Committee knows through its key role in overseeing the intelligence community,
the United States faces an evolving threat from groups and individuals that accept al-Qa’ida’s
agenda, whether through formal alliance, loose affiliation, or inspiration. Affiliated movements
have taken root beyond al-Qa’ida’s core leadership in Afghanistan and Pakistan, including in the
Middle East, East Africa, parts of northwest Africa, Central Asia, and Southeast Asia. These
groups aspire to advance al-Qa’ida’s agenda by destabilizing the countries in which they train
and operate, attacking United States and other Western interests in the region, and in some cases,
plotting to strike within the United States. Individuals who sympathize with or actively support
al-Qa’ida may be inspired to violence and can pose an ongoing threat, even if they have no
formal contact with al-Qa’ida. We know that individuals who have attempted attacks in the
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United States have come from a wide range of backgrounds and origins, including American
citizens and individuals with varying degrees of overseas connections.

In light of this complex and dynamic terrorist threat environment, NCTC and the rest of
the counterterrorism community must remain vigilant and agile in our efforts to deter and disrupt
terrorist attacks before they occur. In my view, three areas of focus warrant particular attention:

First, NCTC’s dedicated and diverse workforce is its greatest strength. The talented men
and women who work at NCTC perform a unique and vital service to the nation. I believe that
NCTC has benefitted from the co-location of analysts and planners from across the intelligence
community, the U.S. military, and other federal, state, and local partners. Maintaining this
diversity through continued commitment from intelligence agencies and other organizations must
remain a priority for NCTC. If confirmed, I will be committed to supporting this extraordinary
workforce with the training, resources, and leadership necessary for the Center’s success.

Second, last year NCTC established the Pursuit Group to focus exclusively on
information that could lead to the discovery of threats aimed against the United States or U.S.
interests abroad. The Pursuit Group’s analytical teams work with our partners to identify and
examine as early as possible leads that could reveal terrorist threats in their early stages. The
teams pursue unresolved and non-obvious connections and provide leads to appropriate
government entities for action. The role of the Pursuit Group in integrating tactical
counterterrorism analytic efforts is enabled by its broad intelligence community makeup. With
teams comprised of personnel from across the intelligence community——and with access to the
broadest range of terrorism information available—Pursuit Group analysts are able to identify
actionable leads that otherwise could remain disconnected or unknown. If confirmed, 1 will
focus on this initiative and ensure it remains effective.

Third, NCTC continues to lead the counterterrorism community in the integration of
threat information. NCTC long has had access to a wide variety of databases that span every
aspect of terrorism information. Over the past year, in conjunction with other intelligence
agencies, NCTC has developed an infrastructure to meet the demands of the evolving threat.
This includes the enhancement of search capabilities across databases, and the development of a
“CT Data Layer” to discover non-obvious terrorist relationships, so that analysts can examine
potential threats more efficiently. All of these efforts are being pursued with careful
consideration of legal, policy, and technical issues to protect privacy and civil liberties. This
effort must remain a focus of NCTC.

Qualifications

Last, I would like to describe my experience and qualifications for this position. Ihave
dedicated almost my entire professional career to government service. Having served in several
career leadership positions in the national security field, I believe I have demonstrated my ability
to lead people in demanding operational settings. I also have gained valuable experience
working closely with and in the intelligence community, contributing to the achievement of
important national security and counterterrorism goals.

In my current position as General Counsel of the National Security Agency (NSA), I serve
as the chief legal officer for NSA and manage a legal office dedicated to providing support to

3
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NSA’s missions, including its counterterrorism efforts. As General Counsel, I fulfill a critical
role in guiding and supporting NSA’s operations and in ensuring that the agency’s activities
adhere to all applicable legal rules and policies. Over the course of the past year, for example, |
have led efforts to address NSA’s collection and analysis of intelligence, authority for its
counterterrorism activities, and authority and policies for emerging cyber security efforts.

From 2009 to 2010, I served as the head of the Guantanamo Review Task Force and led
the review of detainees at Guantanamo in accordance with the President’s executive order. In
this capacity, I was responsible for establishing and supervising an interagency task force of
national security professionals from across the federal government and for managing the process
for compiling and analyzing the relevant intelligence information on each detainee. The
interagency nature of the review was designed to promote collaboration and exchange of
information and to ensure that all relevant perspectives—including military, intelligence,
homeland security, diplomatic, and law enforcement—contributed fully to the detainee review
process. The task force assembled and sifted through large volumes of intelligence information
and examined this information to assess the threat posed by the detainee in light of the national
security interests of the United States.

From 2006 to 2009, as a senior career official in the Department of Justice’s National
Security Division—a newly formed division in the Department—1I managed intelligence and
surveillance operations and the oversight of these activities. Our mission was to ensure that
intelligence community agencies-—including the CIA, FBI, and NSA—had the tools necessary to
conduct sensitive surveillance and other intelligence operations. In addition, I was responsible
for managing the Department of Justice’s implementation of landmark changes in the Foreign
Intelligence Surveillance Act and worked in close collaboration with the intelligence community
to interpret new statutory provisions, address policy and technical challenges, and adopt new
oversight mechanisms to ensure the effective and lawful use of the government’s new
surveillance authority.

As Special Counsel to the FBI Director from 2004 to 20085, 1 handled a wide array of
policy and operational matters in support of the FBI’s national security and counterterrorism
mission. I gained key insights into the role, capabilities and structure of the FBI, as well as other
the intelligence agencies that comprise the government’s combined counterterrorism community.
In particular, I contributed to the reform of the FBI and—in response to a 2005 Presidential
directive—the establishment of the FBI’s National Security Branch, which combines the
missions and resources of the Bureau’s counterterrorism, counterintelligence, weapons of mass
destruction, and intelligence elements.

I served as a federal prosecutor for over a decade, including in a supervisory position
oversecing the investigation and prosecution of international terrorists. As a federal prosecutor,
learned first-hand the value of working as team with professionals in operational roles and the
value of building coalitions with federal, state and local partners. In addition, this experience
fostered an appreciation of the importance of rigorous and unbiased analysis of complex,
sometimes fragmentary information. I also learned to present this information in a clear, concise
and steadfast manner and gained a deep understanding of the laws and policies that define the
government’s actions in a domestic law enforcement setting and that protect the civil liberties
and privacy of American citizens.
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As a final note, I would like to add a few specific comments about my work on the
Guantanamo Review Task Force. As the director of the task force, it was my responsibility to
ensure that we conducted independent, professional and rigorous threat assessments of every
detainee. In the course of this effort—which included more than 60 career intelligence analysts,
law enforcement agents, and attorneys from across the government—we examined all available
threat information, took full account of prior assessments, and issued impartial and objective
analyses to senior decision makers, free from any improper influence. While in many cases the
task force reached similar conclusions as prior assessments, in other cases the task force reached
different conclusions based on an impartial and comprehensive review of a more complete set of
information. In every case, this information was presented to senior officials from the
Department of Defense, the intelligence community, the Joint Chiefs of Staff, the Department of
State, the Department of Homeland Security, and the Department of Justice. Based on full,
candid and open deliberations, these officials reached unanimous determinations on the
appropriate status of each detainee.

Moreover, I have been committed to supporting Congress’s vital oversight role with
regard to the review of detainees and have briefed Congressional Members and staff in both the
Senate and House on numerous occasions. In April 2009, I was part of a team of officials who
provided a briefing about the initial stages of the process of reviewing detainees. As we
explained at the time, we were authorized during the briefing to discuss the review process. We
were not authorized to discuss deliberations or decisions on specific detainees. In accordance
with those rules, we provided a full and candid briefing about the detainee review process.

In closing, I want to express my commitment, if confirmed, to ensure to the best of my
abilities that Congress is fully informed of NCTC’s analyses and activities. One way that NCTC
meets this fundamental requirement is by providing daily intelligence to this Committee; this
includes reports such as Intelligence Community Terrorist Threat Assessments and the NCTC'’s
Spotlight.

I value the Congressional oversight process and commit to support fully NCTC’s
notification and reporting responsibilities to this Committee and the House Intelligence
Committee. Keeping the congressional oversight committees currently and fully informed of
intelligence activities is fundamental to our government’s system of checks and balances and
promotes the trust and confidence of Congress and the American people in NCTC and the rest of
the intelligence community. Further, if confirmed, I will solicit your views, insights, and
wisdom on NCTC and the performance of its mission.

1 have been privileged to serve in leadership positions dedicated to national security
during my almost twenty years of government service. I hope that the Committee will judge that
my record of public service, experience, and judgment qualify me for this position. If confirmed,
I pledge to do my very best to earn your faith and trust and to lead NCTC to fulfill its critical
mission in defense of the nation.

Thank you again for the honor of appearing before you. I look forward to answering your
questions.
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Chairman FEINSTEIN. Thank you very much, Mr. Olsen.

I'd like the Members to know we have received the strongest and
largest collection of letters on behalf of this nominee, certainly
since I've been on this Committee, and it’s from the heads and dep-
uty heads of many different agencies. So those letters, along with
the two letters from Congressman Frank Wolf and the addendums
to those letters will be placed in the record.

[The information referred to follows:]
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1010 DEFENSE PENTAGON
WASHINGTON. DC 20301-1010

Jot 22 A#n
The Honorable Disnne Fefnstein
Chairman
Select Conmnittze on Intetlicence
Ussited Seates Senate
Washington, DC 20510

Dezr Madam Chatrman:

| write in support of Matt Olsen’s nominstion by President Obama to serve as Director of
the National Cousstertervosisme Center (NCTC)

Overall, having seen Mr. Olsen’s work en national security and counterterrorism mattess
during his time at the Department of Jostice and more recently at the Natronal Secority Agency, |
have been greafy bnpwessed by s leadership, judgment, st dedication. M. Ofsen has
extensive experience warking on some of the most challenging martonat secerity issues facing
our pation, and be 1s an excellent chodoe @ lead NCTC. [ have the shmost confidence thet Mt
Ofsen will scyve NCTC with distinction, as he has in various other government positions over the
past two decades.

As a senfor Department of Defense official af the time of the Guantzaame review, [ found
M. Ofsen’s leadership of the Task Force o be professionsd, thorough, objective, independens,
2o non-political. As 2 resuit of the Task Force's thorough review, decision makers from the six
responsible agencies reached enanimous agreement on the disposition: of all 240 detzinees. To
be suze, these were difficult decisions. [ attribute the ahility of six diverse agencies o reach
onanimous agreswen in 246 individual cases —oo small feat in our government—to the open,

1 stand famby behind Mr. Olsen, whe took on the challenge of keading the Task Foree as
a service to the natice. That is precisely the type of keader that we would want 25 the next
Birector of NCTC.

[SIGNATURE]
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NATIONAL SECURITY AGENCY
FORT GEGRGE G. MEADE, MARYLAND 20755-6000

22 July 2011

The Honorable Dianne Feinstein
Chairman

Senate Select Committee on Intelligence
211 Hart Senate Office Building
Washington, DC 20510

Dear Chairman Feinstein:

I am writing to wholeheartedly endorse the nomination of Matthew G. Olsen
to be the next Director of the National Counterterrorism Center (NCTC). Matt has
served as the National Security Agency’s (NSA's) General Counsel for the past year
and has shown true leadership and outstanding judgment and decisionmaking
ability. He has been a key part of the Agency’s efforts to provide intelligence that
allows our government to counter terrorist threats. In my opinion, Matt is superbly
qualified to hold this critical Intelligence Community position.

As the Committee knows, NSA provides valuable, and often unique,
information that is eritical to the Nation's counterterrorism efforts. As NSA
General Counsel, Matt has recognized the eszential role of signals intelligence
(SIGINT) in the protection of the Nation. His guidance and counsel have been
critical in helping to ensure both that the Nation’s needs for intelligence are met
and that the privacy of all Americans is protected as guaranteed under the
Constitution.

Upon his arrival at NSA, Matt made an immediate and thoughtful
assessment of NSA's legal posture with respect to supporting the Nation's
counterterrorism efforts. He continued efforts to strengthen the lawyers’
relationship with the counterterrorism client and meet the challenges associated
with surveillance of terrorism targets. Moreover, in conjunction with operational
personnel, he directed a comprehensive review of the legal constraints that
potentially hinder NSA’s counterterrorism efforts, This effort continues today, and
Matt meets biweekly with top officials from NSA's counterterrorism office to discuss
both the progress of the review and avenues for minimizing obstacles. He has also
personally interacted with representatives of foreign governments to promote
information sharing while ensuring it takes place in a manner that respects U.S.
law, and he has ably represented NSA throughout the government. He is fully and
perzonally engaged in helping to ensure that SIGINT meets its full potential to
contribute to our security.
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Matt is a wonderful individual, and I would be sorry to zee him leave NSA.
However, I acknowledge that great people are needed elsewhere, and the NCTC job
is a critical one. Matt has an able legal mind, is thoughtful about the difficulties we
face, and is fully committed to the success of the Intelligence Community. Given his
understanding of intelligence and his commitment to the Nation's counterterrorism
responsibilities, [ am confident that, if confirmed, he will lead NCTC with
distinction.

SIGNATURFE]

KEITH B. ALEXANDER
General, U.S. Army
Director, NSA

Copy Furnished:
The Honorable Saxby Chambliss
Vice Chairman, Senate Select
Committee on Intelligence
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20 July 2011
To:
The Honorable Dianne Feinstein, Chair
The Honorable Saxby Chambliss, Vice Chair
Senate Select Committee on Intelligence
United State Senate
211 Hart Senate Office Building
Washington DC 20510

Subject: Letter of Recommendation for Mr. Matthew Olsen, the President's nominee
to be Director of the National Counterterrorism Center

Dear Senators Feinstein and Chambliss,

As you may recall, | served as the Director of National intelligence in President Bush's
Administration and as the Director of the National Security Agency during President
Clinton’s Administration concluding 32 years of government service as a professional
intelligence officer. in my private sector life, for the past 12 years, | have lead the
business of Booz Allert Hamilton in support of the US Intelligence Community (IC).

The purpose of my letter is to offer my strongest possible recommendation in support of
confirmation of Mr. Matthew Olsen as Director of the National Counterterrorism Center.

As a 44 year veteran serving the nation as a member of the intelligence community, |
had many opportunities to work with the professionals of the Department of Justice.
This was particularly true when serving as the Director of the National Security Agency
and as the Director of National Intelligence. During those years of service, | never met
or served with a more accomplished or dedicated professional than Matt Olsen. He
understands the IC, its processes and procedures and has served with distinction.

As example of Mr. Olsen service is when the Administration was working with the
Congress to update the Foreign Intelligence Surveillance Act (FISA) in 2007 and 2008,
Mr. Olsen was the Department of Justice lead for coordinating in the Administration and
with the Congress. During that time, we worked the issue over countless hours and
with daily coordination calls often running late into the evening. Mr. Olsen was always
engaged, supportive and fully committed to finding the path that would gamer the
support of the Congress and the Administration to bring this vital matter of national
security to closure. The resuit was passage of the FISA Amendment Act in 2008 which
significantly enhanced NSA's capabilities to protect the nation from terrorist attack. |
can personally attest to Mr. Oisen’s dedication, knowledge of the Intelfigence
community, and the laws and regulations governing the IC’s activities. He was a strong
leader and strong contributor to the content and the progress of the dialogue toward
successful passage of amendments to FISA.

Currently, { am chairing a panel for the Director of the National Security Agency,
General Keith Alexander, to review cyber security threats and the policy implications tor
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the IC. As NSA's General Council, my panel, which includes former Secretary of
Defense William Perry and former Secretary of Homeland Security Michael Chertoff,
has had many occasions to interface with Mr. Olsen. We have asked detailed questions
of the laws, the IC’s authorities/activities and the potential paths ahead for adjustments
needed toward mitigation the national security threats from cyber espionage and cyber
terrorism. No one has been more knowledgeable in understanding the current issues
and the IC's activities and processes than Mr. Olsen in mitigating this growing threat.

Having known and worked with Mr. Olsen for over four years, | have observed him to be
the utmost professional dedicated to the security of the nation. He understands the IC,
the law and processes needed to keep us safe. He has great respect for the law, our
values and the activities needed to ensure the safety of the nation. | have every
confidence that, if confirmed, Mr. Olsen will serve the nation, the Congress, the
Administration and the IC at the highest level of service and performance.

Thank you for the opportunity to lend my strongest possible support to Mr. Olsen as you
consider his nomination for confirmation.

With greatest respect,

/s/ Mike McConnell

10034 Scenic View Terrace
Vienna, Va 22182

Home 703-759-6123

Cell 703-772-6566
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919 Third Avenue
New York, NY 10022
Tel 212 909 6000
Fax 212 909 6836

July 20, 2011

The Hon. Dianne Feinstein

Chair, Senate Select Committee on Intelligence
United States Senate

211 Hart Senate Office Building

Washington, DC 20510

Matthew G, Olsen

Dear Senator Feinstein,

1 write in support of the nomination of Matt Olsen to head the
National Counter-terrorism Center (NCTC). Man served as Deputy
Assistant Attomey General in the National Security Division of the
Justice Department when I served as Attomey General from 2007 to
2009, and | came to know him well as we met frequently to deal with
issues relating to both foreign intelligence surveillance and military
commissions.

From those meetings, | came to rely on his advice and
judgment, which were informed not only by legal skill but also by
candor and integrity. In numerous cases involving sensitive and
urgent activities under the Foreign Intelligence Surveillance Act, Matt
gave me and other senior Justice Department officials well-reasoned
and objective counsel on law and policy. In short, there were and are
many smart lawyers at the Justice Department, but Matt's qualities of
mind and character put him in a select category.

Before 1 arrived, Matt was among those who set up the
National Security Division (NSD) and was part of its initial leadership
team under the supervision of Ken Wainstein, and later under the
supervision of Pat Rowan. His skill, insight and dedication were both
vital and apparent as he helped deal with making fundamental changes
to the way the predecessor to NSD. the Office of Intelligence Policy
and Review (OIPR). functioned in its new role as pant of NSD. In
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particular, he helped make certain that the government’s representation
before the Foreign Intelligence Surveillance Court was at the highest
professional level and provided needed support for the intelligence
community. During my tenure and before, he also worked diligently
within the Justice Department to support the Department’s assigned
responsibilities in implementing military commissions, and worked as
well on Foreign Intelligence Surveillance Act reform legislation.

In all of these activities, he was not only an excellent lawyer
and manager. but also an exemplary person in dealing with his
collcagues. Matt has in abundance every personal and professional
quality and skill you could hope to find in a nominee to head NCTC.

His nomination has my unqualified suppont.
[STGNATURE]

Yourd smeerely,
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David S. Kris
3150 139th Ave SE
Building 4
Bellevue, WA 58005

July 14, 2011

The Honorable Dianne Feinstein, Chairman
The Honorable Saxby Chambiliss, Vice Chairman
Senate Select Committee on intelligence

211 Hart Senate Office Building

Washington, DC 20510

Dear Madame Chairman and Vice Chairman Chambiliss,

1 write in support of Matthew Oisen’s nomination as Director, National
Counterterrorism Center (NCTC). Matt has worked in government during Republican and
Democratic administrations, including during the period just after September 11, 2001. | got to
know Matt well during the Transition period in 2008 and early 2009, and have worked with him
frequently since then.

Matt is a very fine lawyer. But more importantly for NCTC, apart from his legal skills,
Matt also has very strong analytic ability and excellent management experience, having served
as Acting Assistant Attorney General for National Security, Director of the Guantanamo Review
Task Force, and most recently as General Counsel of the National Security Agency.

 recommend Matt highly. Mike Leiter - another lawyer who served as D/NCTC ~is an
extraordinarily tough act to follow, but | am confident that Matt will be a worthv successor,

Sincerely
[ SIGNATURE]

David S. Kris
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MICHAEL LEITER

July 15, 2011

United States Senate

Senate Select Committee on Intelligence
211 Hart Senate Office Building
Washington, DC 20510

Dear Chairman Feinstein, Vice Chairman Chambliss, and Members of the Select Committee:

1 write to give my strong support to the nomination of Matthew Olsen to serve as
the Director of the National Counterterrorism Center (NCTC).

As you know, I served as the Principal Deputy Director and Director of NCTC from
January of 2007 undl July 8, 2011. During this time, and earlier as the Deputy Chief of Staff
of the Office of the Director of Natonal Intelligence, I came to work closely with Matt
while he served first at the Federal Bureau of Investigation, and then the National Security
Division of the Department of Justice, and finally at the National Security Agency. Based on
my close professional interaction with Matt, I believe that he has the experience, judgment,
temperament, and integrity to lead the NCTC.

In my view Matt’s extensive knowledge of counterterrorism law and domestic
counterterrorism operations are critical to addressing current and future terrorism threats
faced by the United States. In particular, Matt’s thorough understanding of FBI capabilities,
his unparalleled insight into the importance of FISA to counterterrorism efforts, and his past
year as NSA’s General Counsel combine to give Matt a “whole of government”
vnderstanding to how the United States can defend against terrorist attacks—potentally the
single most vital asset for the Director of NCTC.

In working with Matt I also saw him bring impeccable judgment to a varety of
difficult counterterrorism questions. Most significantly, I was consistently impressed with
Matt’s ability at the Department of Justice and NSA to ensure that counterterrotism
operators had the ability to pursue fully critical terrorist targets. At the same time, Matt
illustrated a healthy and I believe fully appropriate appreciation for how such operations
could be shaped to simultaneously protect appropriate civil liberty and privacy interests.

Matt’s temperament is also, I believe, extremely well-suited to serve as the Director
of NCTC. As Director of NCTC, Matt will have to work with an incredible array of Federal
state and local, and foreign partners. Having seen Matt work within the interagency and
with the Congress in the past, I am confident that he has all of the traits necessary to
continue to improve on existing relationships and grow new ones where necessary.

]

Finally, during my time with Matt he always and without fail illustrated the highest
levels of integrity no matter the situation or the audience. In this regard, T believe Matt is
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highly qualified to “speak truth to power,” an indispensible charactenstic for NCTC’s
Director given the position’s responsibility to advise the President, the Congress, and senior
Executive Branch officials on terrorist threats. Matt has never in my experience shied from
this weighty responsibility and I believe his integrity is beyond question.

In short, I believe that the nation and NCTC will be exceptionally well served should
the Senate confirm Matt Olsen as the next Director of NCTC. I urge the Committee to
recommend to the full Senate approval of his nomination at the earliest opportunity.

Sincerely,

/signed/

Michael Leiter
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O’MELVENY & MYERS LLP

BERING 1635 Eye Street, NW NEW YORK

BRUSSELS Washington, D.C. 100064001 SAN FRANCISCO

CENTURY CITY TELEPHONE (303) 383-5300 SHANGHAL

HONG KONG FACSIMILE {203) 383-5414 SILICON VALLEY

LONDON WWW.0I0R.Com SINCAPORE.

LOS ANGELES TOKYO
NEWPORT BEACH

WRITER'S DIRECTY DiAL

{203} 3835118

July 21, 2011 WRITER'S E-MAIL ADDRYSS

’

kwainstein@omm.com

VIA FEDEX

The Honorable Dianne Feinstein, Chairman

The Honorable Saxby Chambiliss, Vice Chairman
Select Committee on Intelligence

United States Senate

211 Hart Senate Office Building

Washington, DC 20510

Re:  Letter of Recommendation for Matt Olsen
Dear Chairman Feinstein and Vice Chairman Chambliss:

I submit this letter in support of the President’s nomination of Matt Olsen for the position
of Director of the National Counterterrorism Center (NCTC).

Matt and I have been friends and colleagues for thirty years -- as college classmates,
fellow federal law clerks and federal prosecutors together in the U.S. Attorney’s Office in
‘Washington, D.C., and as Justice Department officials responsible for establishing the National
Security Division in the Justice Department in 2006. 1 know Matt and his career as well as
anybody, and I can say without reservation that there is no finer public servant or more worthy
candidate for this important position.

Matt possesses a singular combination of personal attributes that make him uniquely
qualified to serve as NCTC Director. First, he has a wealth of relevant counterterrorism
experience that has prepared him for the various demands of the job. His years as a line trial
prosecutor gave him an intuitive understanding of the criminal justice system and its role in our
country’s counterterrorism effort; his experience as Special Counsel to the FBI Director and as a
leader in the National Security Section of the U.S. Attorney’s Office and in the National Security
Division afforded him a valuable insight into the intelligence dimensions of that effort; his
handling of sensitive management challenges during his Justice Department carcer prepared him
for the significant management responsibilities he will face as NCTC Director; his leadership of
the Guantanamo Review Task Force gave him experience in managing an inter-agency process
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and building multi-agency consensus in the highly-charged national security arena; and his
stewardship of the NSA’s legal office has provided him with an insider’s view of Intelligence
Community operations and priorities. This deep background in counterterrorism operations and
management sets Matt apart and will equip him to handle the myriad challenges that confront the
NCTC Director.

Second, Matt brings to the job an exemplary work ethic and a selfless dedication to
public service. Matt has devoted virtually his entire career to government service, and at every
turn he has sought out those assignments that are the most challenging, that demand the most
hard work and effort on his part, and that mean the most for our country. Whether it was his
prosecuting the longest federal criminal trial in the history of the District of Columbia, his taking
on the muiti-faceted problems in the government’s FISA operations in 2006 or his voluntecring
for the difficult but important task of running the Guantanamo Review Task Force, Matt has
consistently been the one to step forward for the most challenging assignment. His willingness
to serve as NCTC Director is just one more example of this pattern.

Matt has also demonstrated another important quality throughout his career - his ability
to keep himself and his colleagues focused on a strategic vision for his organization. Many
govemnment managers can handle the daily crises that are a fact of life in the national security
arena, but few are able to do so while at the same time effectively puiding their organization
toward a long-term strategic objective. Matt has shown that he can do both. Nowhere was that
ability so clearly demonstrated as when Matt assumed responsibility for the FISA operations in
the new National Security Division in 2006. Not only did he maintain the historic pace of FISA
approvals that were so critical to our counterterrorism efforts; he also immediately undertook
both to thoroughly revamp and streamline the dated process for obtaining FISA approvals and to
work with Congress to make the case for reforming the FISA statute -- reform that was secured
with the passage of the FISA Amendments Act of 2008. That ability to think and act for both the
short and long term is a critical quality for the leader of the NCTC, who has the responsibility
both to address the immediate terrorist threats and to promote the continued development and
integration of our government’s counterterrorism program -- a long-term effort that is still 2 work
in progress.

Finally, it is important to note that Matt has an exceptional reputation for absolute
integrity and professionalism. Throughout his two decades of public service, Matt has shown
himself to be a straight-shooter who makes decisions purely on the merits without regard to
political or personal agenda. This reputation gives him and his decision making the credibility
that is so important to the NCTC Director’s ability to build cooperation and consensus among the
various agencies in the counterterrorism effort. It is also the reputation that will help instill
confidence in the American people that he, the NCTC and the government’s counterterrorism
program as a whole are making the right calls for the right reasons.

In sum, I believe that the President chose very wisely in nominating Matt, and that there
is nobody better suited to shoulder the responsibility of leading the nerve center of our nation’s
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counterterrorism efforts. Please do not hesitate to contact me if I can provide any additional
information that would be helpful to the Committee as it considers Matt’s nomination.

Sincerely,

[SIGNATURE]

Kenneth L. Wainstein
O’MELVENY & MYERS LLP
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U.S. Department of Justice

United States Attorney
Western District of Virginia

Timothy J. Heaphy United States Courthouse and Federal Building
United States Attorney 255 West Main Street. Room 136
Charlotiesville. Virginia 22902
Telephone: 434/293-4283  Fax: 434/293.4910

July 22,2011

The Honorable Dianne Feinstein, Chairman

The Honorable Saxby Chambliss, Vice Chairman
Senate Select Committee on Intelligence

211 Hart Senate Office Building

Washington, DC 20510

Re: Nomination of Matthew G. Olsen as Director, National Counterterrorism Center
Dear Madame Chairman and Vice Chairman Chambiliss:

1 write in support of Matthew G. Olsen’s nomination to serve as Director of the National
Counterterrorism Center (NCTC).

1 worked closely with Mr. Olsen when we both served as Assistant United States
Attorneys in the District of Columbia. Specifically, Mr. Olsen and I worked together on a gang
investigation that culminated in the longest trial in the history of the United States District Court
for the District of Columbia, United States v. Kevi gtal. - Mr. Olsen’s work on the Gray
case was truly outstanding. He was organized, tenacious, and scrupulously fair. He consistently
exercised good judgment and often inserted a calm voice of reason in contentious moments
during our trial. Mr. Olsen frequently demonstrated considerable tact and diplomatic skill and
was able to get people with disparate interests to find common ground.

Since the Gray trial concluded, Mr. Olsen has worked in increasingly consequential
national security positions within and outside the Department of Justice. He has developed
superior managerial skills. He has successfully navigated difficult competing interests and
worked effectively with multiple agencies. He has earned his good reputation as an honest
broker who puts principle ahead of politics.

Mr. Olsen’s personal qualities are as outstanding as his professional qualifications. He is
trustworthy and honest. He is always willing to help a colleague with matters large and small.
He forges effective relationships with a wide array of personalities. He is widely respected and
well liked by his current and former colleagues.
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In short, [ think the President has made a wise choice in nominating Mr. Olsen to be the
new Director of the NCTC. He will bring his considerable experience and stellar personal
qualities to this important job. If confirmed, I have no doubt that Mr. Olsen will fulfill his new
responsibilities with the same level of excellence that has marked his career thus far.

Very truly yours,

[SIGNATURE]
TIMOTHY J. HEAPHY

United States Attorney
Western District of Virginia
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July 25, 2011

The Honorable Dianne Feinstein, Chairman

The Honorable Saxby Chambliss, Vice Chairman
Select Committee on Intelligence

United States Senate

211 Hart Senate Office Building

Washington, D.C. 20510

Re: Nomination of Matt Olsen

Dear Chairman Feinstein and Vice Chairman Chambliss:

I write fo support the nomination of Matt Olsen to serve as the Director of the
Nationa!l Counterterrorism Center (NCTC).

I had the privilege of serving with Matt for many years, first in the U.S. Attorney's
Office for the District of Columbia and then at the National Security Division (NSD) in
the Department of Justice (DOJ). From 2006 to 2009, we worked together on a daily
basis in the NSD, where | was first a Deputy Assistant Attorney General and then the
Assistant Attorney General in charge of the Division. At the NSD, | worked with NCTC
on a regular basis and gained an appreciation for the important role that it plays.

Over his long career, Mait has held a number of posts that have prepared him
well to be Director of NCTC. As a federal prosecutor, Matt evaluated the credibility of
witnesses and informants (including those who had themselves engaged in violent
activities) on a daily basis. In addition to this first-hand exposure to the collection of
human source information, Matt also has broad and deep experience in electronic
surveillance as a result of his time supervising the Office of Intelligence at NSD and his
service as General Counsel to the National Security Agency. He knows intelligence
from the perspective of a collector as well as consumer. In several jobs, he has worked
across agencies to resolve difficuit national security issues; he therefore understands
the importance of developing and sustaining strong relationships among these
agencies.

Atlanta | Austin | Baltimore | Brussels | Charfotte | Chartottesville | Chicago | Houston | Jacksonville | London
Lus Angeles [ New York | Norolk | Pinsbargh | Raleigh | Richmend | Tysons Cotner | Washington, D.C. | Wilmington
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As a result of his work, Matt has a solid understanding of the federal infelligence
bureaucracy. From my observations of Mait's management skills, | have full
confidence that he will be capable of effecting change within that bureaucracy. Matt
came to the NSD after working directly for FBI Director Mueller. During his time at the
FBI, Matt had the opportunity to learn from Director Mueller, an extraordinarily effective
government manager, as he overhauled the FBIl. At the NSD, Matt took on the task of
re-structuring the Office of Intelligence Policy and Review into the Office of Intelligence
{O) and changing its management team. As this task was ongoing, Matt had the
additional challenge of implementing the Protect America Act of 2007 and then the FISA
Improvements Act of 2008 within Ol.  While he did all this, Ol never lost a step in its
work in support of the intelligence community, a substantial feat and a strong testament
to Matt's talent as a supervisor.

After Matt left NSD in 2009, he led the Guantanamo Review Task Force. From
my own experience working on Guantanamo detainee issues, | know that sifting through
the sometimes-contradictory information concerning the detainees is an extremely
challenging endeavor. Given the analytical and logistical challenges, along with the fact
that detainee policy remains a very controversial issue, the job that Matt took on was
the very definition of a thankless task. Knowing Matt’s approach to government service,
| am not surprised that he took it on. Although | had left government by the time Matt
accepted this assignment, | am aware that he quickly assembled a first-rate staff and
pushed them to complete rigorous assessments of the detainees in a short period of
time. | hope that all the members of this Committee will appreciate that Matt's work to
deliver objective assessments regarding the detainees to senior decision makers was
excellent training for the NCTC.

During the time that | worked with him, Matt always demonstrated honesty,
integrity and good judgment. He did his job and expressed his views without concern
for political ramifications or personal impact upon his own career. | can think of no one
else that | would prefer to have overseeing an organization that is focused on impartial
intelligence analysis and strategic planning concerning terrorism. | am pleased to
commend him fo you without reservation.

Sincerely,

[SIGNATURE]

J.jPatrick Rowan
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5301 Wisconsin Ave. NW
8> Floor
Washington, DC 20015

July 25, 2011

The Honorable Dianne Feinstein, Chairman

The Honorable Saxby Chambliss, Vice Chairman
United States Senate

Select Committee on Intelligence

211 Hart Senate Office Building,

Washington, D.C. 20510

Dear Chairman Feinstein and Vice Chairman Chambliss:

1 write in strong support of the nomination of Matt Ofsen to serve as the Director of the National
Counterterrorism Center (NCTC).

Uhave known Matt for over fifteen years, through my peior service with the Department of
Justice. 1 have worked with Matt first-hund ‘a severai difirent contexts, most recently when he served
as Depuly Assistant Attormey General in the Natioral Security Division of the Justice Department and
was the Deputy Ehief of Staffto Attorney Genera! * fukasey.

Miatt is a first-rate attorney with outstanding judgment. He is ideally suited by temperament,
training, and sbility, to serve 23 the heud of NCTC. Matt is someone who manages by example. He
rapidly earns the respect and admiration of those who serve under him-—- a dynamic I observed when Matt
was among those who led the National Security Division in its early months and years. Moreover, Matt
has a stellar command of both the substance and law underlying the most pressing national security issues
which face our nation.

Lastly, I can tell you that Matt had and has a well-deserved reputation for integrity and
forthrightness. Matt is someone whose representations can be relied upon. He is honest to a fault.

1 believe that, if confirmed, Matt Olsen will serve the NCTC with distinction. I am pleased to
commend him without reservation.

Siprerelv

[SIGNATURE]

Matthe'W. Friedrich

Former Acting Assistant Attorney General,
Criminal Division

United States Department of Justice
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The Honorable Dianne Feinstein
Chairman

Senate Select Committee on Intelligence
331 Hart Senate Office Building
Washington DC 20510

Dear Senator Feinstein:

[ write in opposition to Mr, Matthew Olsen’s nomination to serve as director of the
National Counterterrorism Center (NCTC), which is located in my congressional distriet. 1
believe Mr. Olsen exercised questionable judgment and made misleading statements while

“serving as the special counselor to the attorney general and executive director of the Obama
Administration’s Guantanamo Review Task Force, where he led the interagency process to
implement the president’s executive order that led to the release of a number of dangerous
terrorist detainees held at the Guantanamo Bay Naval Base. Dozens of high risk terrorist
detainees recommended for release by the task force led by Mr. Olsen were released abroad to
dangerously unstable countries, including Yemen, Somalia and Afghanistan.

Ag then-ranking member and now chairman of the House Commerce-Justice-Science
Appropriations subcommittee -~ which funds the Justice Department, Federal Bureau of
Investigations, Bureau of Prisons, U.S. Marshals Service and which helped fund the NCTC's
predecessor, the Terrorist Threat Integration Center -- I was disturbed by decisions and
statements made by Mr. Olsen in 2009 while he led the task force. These concerns have
deepened based on new information that has come to light in recent articles from Newsweek, The
Washington Post, The National Journal and The Weekly Standard. ‘These reports have raised
troubling questions about Mr. Olsen’s feadership of the task force and his actions in response to
White House influence.

Additionally, my personal intéractions with Mr. Olsen, as well as these subsequent news
reports, lead me to conclude that he was not forthright with the Congress and may have changed
detainee assessments under political pressure from administration officials. I believe these are
troubling concerns which deserve a thorough investigation and should give the Senate serious
pause as it considers who should lead the NCTC. [ have visited the NCTC on several occasions
and have met with a number of its former directors, as well as the former and current directors of
National Intelligence. I have scen firsthand the critical work that is done by the center and fuily
understand the need for an independent, capable and principled director to lead the operation,

THIS STATIONERY PRINTED ON PAPER MADE OF RECYCLED FIRERS
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The Honorable Dianne Feinstein
July 14,2011
Page 2

There are three concerns that have led me to oppose Mr. Olsen’s nomination. First, it is
clear to me that in order to achieve the president’s promise to close Guantanamo Bay during his
first year in office, Mr. Olsen may have been susceptible to the immense political pressure
placed on the interagency task force to re-classify detainee threat levels. Second, it has become
clear that Mr. Olsen’s task force may have altered some detainee assessments - overtuming
Department of Defense assessments -- in order to clear and expedite the release of a large
number of detainees. Third, [ have recently learned that Mr. Olsen was not forthright me and my
staff about the effort to release a number of Uighur detainees to northem Virginia in 2009.
Attached is a white paper that addresses these concerns in greater detail.

Leading the NCTC is a serious responsibility and requires a director that is exceptionally
experienced, forthcoming, trustworthy and has good judgment. The analyses and
recommendations provided by the NCTC have direct bearing on the safety of the American
people. The director must be able to withstand political pressure from all sides, facilitate the
complete and straightforward sharing of information and ensure unbiased analysis. 1do not
question Mr. Olsen’s professional qualifications for this position, but from my observations of
his recent leadership positions, I believe that he lacks the judgment to lead the NCTC.

[ am willing to testify about my concerns during your committee’s upcoming
confirmation hearing for Mr. Olsen. Please do not hesitate to contact me at 202-225-5136 to
discuss any of this information.

Best wishes.
Sincerelr

[SIGNATURE]

Frank R, Wit

Chpi-nan

Commerce-Justice-Science Subcommittee
House Appropriations Commitiee
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Summary of concerns regarding Mr. Olsen’s leadership and actions as executive
director of the Obama Administration’s Guantanamo Review Task Force

1. Questionable altering of Guantanamo Bay detainee assessments

[ am concerned about new information reported by The Weekly Standard about the
assessments of detainees who were transferred abroad in 2009. Throughout that year, I
repeatedly wrote the president and attorney general expressing concern over the release of
certain detainees believed to be threats by the Department of Defense (DOD). I was also deeply
concerned that detainees were being released to dangerously unstable countries, such as Yemen,
Somalia and Afghanistan. Despite my warnings in the fall of 2009, detainees continued to be
released to these countries until the administration was forced to halt releases to Yemen
following the attempted attack by the Christmas Day bomber, who trained in Yemen with al
Qaeda in the Arabian Peninsula.

According to a July 13, 2011, article in The Weekly Standard, "[Olsen’s] task force
approved most of the detainees remaining at Guantanamo for transfer, clearing the way for the
Obama administration to empty most of the detention facility’s cells. But a review of leaked
detainee threat assessments reveals that many of the detainees approved for transfer [by Olsen’s
task force] were deemed “high” risks by Joint Task Force Guantanamo (JTF-GTMO), which
oversees the detention and interrogation of detainees. Moreover, JTF-GTMO recommended that
most of these detainees be retained in U.S. custody — precisely the opposite of the task force’s
recommendations.”

The article continues, “In its final report, dated January 22, 2010, Olsen’s task force
reported that 126 detainees, out of a total of 240, were ‘approved for transfer.’ Olsen’s task force
approved roughly 2 out of every 3 (65 percent) Guantanamo detainees for transfer, JTF-GTMO
recommended that approximately 1 out of every 4 (25 percent) be transferred.”

There is one case in particular that serves as a good example of the troubling discrepancy
between Olsen’s recommend release of a detainee that JTF-GTMO considered to be “high” risk.
In early 2010, I wrote White House counterterrorism adviser John Brennan about one detainee,
Ayman Batarfi, whom the DOD believed to be closely connected to al Qaeda’s anthrax program.
Brennan forcefully rejected my concerns about Batarfi. However, as a recent Weekly Standard
article notes:

“A recently leaked threat assessment prepared at Guantanamo draws into question the
Obama administration’s analysis of a detainee [Batarfi] who was transferred to Yemen
shortly before all future transfers to the unstable nation were suspended.”

“Brennan decided to answer Wolf’s challenge by sending a letter on White House
stationery to then-House speaker Nancy Pelosi on February 1, 2010. ABC News obtained
a copy of the letter and published it online. Brennan wrote:

‘During the briefing on January 13, Representative Wolf made allegations that
one detainee repatriated to Yemen had been involved in weapons of mass
destruction. As it has done in every case, the task force thoroughly reviewed all
information available to the government about this individual and concluded that
there is no basis for the assertions Representative Wolf made during this session. |
am attaching a classified addendum to this letter that addresses these concerns
directly.”
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“But a recently leaked April 29, 2008, threat assessment prepared by Joint Task Force
Guantanamo (JTF-GTMO) contains numerous references to Batarfi’s ties to al Qaeda’s
anthrax program. These connections were made through a known al Qaeda front named
al Wafa, which employed Batarfi and provided cover for al Qaeda’s pre-9/11 pursuit of
an anthrax capability. ..

“For all of these reasons, and more, Batarfi was deemed a ‘high risk’ who is ‘likely to
pose a threat to the U.S., its interests, and allies’ by the JTF-GTMO team. Batarfi was

also considered to be of ‘high intelligence value.””

This newly leaked 2008 assessment raises serious questions about why t Olsen’s task
force didn’t include the DOD’s information about Batarfi’s ties o the al Qaeda anthrax program
as well as their judgment that Batarfi was, in fact, “likely to pose a threat to the US.” This
information raises questions about the integrity of the task force’s review and whether undue
political pressure to release more detainees led task force members to doctor detainee
assessments.

The Weekly Standard's Thomas Jocelyn succinetly posits in the July 13, 2011, article, “It
is clear that the Guantanamo Review Task Force, headed by Matthew Olsen, approved a large
number of *high’ risk transfers. The senators presiding over Olsen’s confirmation hearing may
want to ask: Why?”

2. Political pressure on the Guantanamo Bay Detainee Task Force:

[ am concerned about political pressure placed on Olsen and the task force by
administration officials. Although the administration asserts that the task force was independent,
it is clear that the task force reported directly to the White House and participated in meetings led
by White House chief of staff Rahm Emanuel. According to the April 23, 2011, Washington Post
article:

“In late April {2009}, Obama heard some jarring news during a Situation Room
meeting with the interagency task force reviewing the case of every detainee at
Guantanamo.

*The president asked Matthew G. Olsen, the Justice Department lawyer heading
the task force, approximately how many Guantanamo detainees could be
prosecuted, according to administration officials.

“Probably fewer than 20, Olsen said.

“The president seemed peeved that the number was so small, in contrast with the
optimistic predictions during his election campaign that nearly all of the
remaining detainees could face trial or be transferred. The number would
eventually rise to 36.”

I am concerned that pressure from White House officials may have led Olsen and his task
force to inflate the number of cases eligible for prosecution from “fewer than 20” to the 36 that
were ultimately provided to the administration. The nearly 100 percent increase in the number of
cases brought forward for prosecution following the president’s comment merits a serious review
of whether political pressure led the task force to alter its independent assessment of detainees.
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The recent Weekly Standard analysis notes, “[Olsen’s] task force approved only 35
percent of the detainees for indefinite detention or prosecution, whereas JTF-GTMO
recommended that roughly 75 percent be retained in DoD custody.” This dramatic shift in the
number of cases recommended by Mr. Olsen raise serious questions about whether pressure from
the president and other administration officials led him to inflate the number of detainees
recommended for trial.

3. Misleading Congress about the transfer of Uighur detainees to the United States.

It has become clear that the administration was directing Mr. Olsen to intentionally
withhold information from members of Congress and he willingly complied with their
inappropriate direction. According to Newsweek, The Washington Post and The National
Journal, the administration was planning a secret transfer and settlement of at least two Uighur
detainees to northern Virginia in April 2009. Each of these reports indicates the degree to which
the White House attempted to hide this effort from the Congress and the public.

According to a May 2009, article in Newsweek, White House officials are alleged to have
been particularly concerned about Republican members of Congress being made aware of the
secret transfer. Newsweek reported, “As part of their efforts to shut down the Guantdnamo Bay
detention center, Obama Administration officials were poised in late April to make a bold,
stealthy move: they instructed the U.S. Marshals Service to prepare an aircraft and a Special Ops
group to fly two Chinese Uighurs, and up to five more on subsequent flights, from Gitmo to
northern Virginia for resettlement. In a conference call overseen by the National Security
Council, Justice and Pentagon officials had been warned that any public statements about Gitmo
transfers would inflame congressional Republicans, according to a law-enforcement official who
asked not to be named discussing intemal deliberations.” (This operation appears similar to the
administration’s secret transfer of Somali terrorist Ahmed Abdulkadir Warsame to New York
City for civilian trial on July 5 after spending two months on a U.S. Navy ship).

It has recently come to my attention that I was misled about the status of the transfer of
the Uighur detainees in April 2009. This information confirms the Newsweek report that career
federal employees were explicitly directed to hide this information from members of Congress,
especially Republican members.

During an April 22, 2009, meeting in my office with members of the Guantanamo Bay
Detainee Review Task Force, including Mr. Olsen, 1 inquired about the status of the potential
transfer of Uighur detainees to the United States. Mr. Olsen indicated that a decision had not yet
been reached on the transfer of the detainees. None of the other career or political officials in the
meeting countered Mr. Olsen’s assertion.

That is why I was deeply concerned to learn in an April 2011, Washington Post article,
that the final decision on the transfer of the Uighur detainees had been made during a White
House meeting eight days before my meeting with Mr. Olsen. According to The Washington
Post article, “The first concrete step toward closing the detention center was agreed upon during
an April 14, 2009, session at the White House. It was to be a stealth move... They were going to
show up here, and we were going to announce it,” said one senior official, describing the swift,
secretive operation that was designed by the administration to preempt any political outcry that
could prevent the transfer.”
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Following the publication of this article in April, I personally called Mr. Olsen to ask
whether he was aware at the time of my meeting with him on April 22, 2009, that a decision had
already been made on the transfer of the detainees. He told me that the aware of the decision
prior to our meeting.

1 believe that | was intentionally misled by Mr. Olsen and other administration officials
during my April 22 meeting with the task force. I also am concerned that the attorney general
did not acknowledge that a decision had been made when he appeared before the House
Commerce-Justice-Science Appropriations subcommittee the following day. That is why I was
surprised when my office was notified by a career federal employee that the administration was
misleading the Congress and planned to secretly transfer the detainees around May 1, 2009.

As Newsweek reported, “Then on May 1, Virginia GOP Rep. Frank Wolf got tipped off.
Furious, he fired off a public letter to President Obama, charging that the release of the Uighurs -
- Muslim separatists opposed to the Chinese government -- could “directly threaten the security
of the American people.” White House officials were not happy... The flight never took off.”
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Questioning 'High' Risk Gitmo Detainee Transfers http:/fwww.week] d.com/print/b} ioning-high-risk-gi...

Published on The Weekly Standard (hitp.//www.weeklystandard.com)

Questioning ‘High’ Risk Gitmo Detainee Transfers

Thomas Joscelyn

July 13, 2011 10:35 AM

On July 1,' President Obama announced that he was nominating Matthew Olsen for the position of National
Counterterrorism Center (NCTC) director. Olsen has served in a number of national security-related government
positions, including as the head of Obama’s Guantanamo Review Task Force.

As one of his first acts in office, Obama authorized the task force to review each Guantanamo detainee’s case files as
his administration prepared fo close down the detention facility within one year — a goal that proved fo be unattainabie
for a variety of reasons, The task force made recommendations as to which detai should be pr d (either in
military commission or federal court), held indefinitely, or transferred to another country. (No detainees were approved
for outright release.)

The task force approved most of the i ining at G no for transfer, clearing the way for the Obama
administration to empty most of the detention facility's cells.

But a review of leaked detainee threat assessments reveals that many of the detainees approved for transfer by the
task force were deemed “high” risks by Joint Task Force Guantanamo (JTF-GTMO), which oversees the detention and
interrogation of detainees, Moreaver, JTF-GTMO recommended that most of these detainees be retained in U.S.
custody — precisely the opposite of the ask force's recommendations.

The NCTC's director position requires Senate confirmation. So will senators question Olsen’s role on the task force,
and the task force’s willingness to approve a large number of “high” risk detainees for transfer?

Comparing the task force’s decisions to JTF-GTMO’s recommendations

In its finat report, dated January 22, 2010, Olsen's task force reported that 126 detainees, out of a total of 240, were
“approved for transfer.” An additicnal 30 Yemeni detainees were “"designated for ‘conditional’ detention based on the
current security environment” in their horne country. The 30 Yemenis were "not approved for repatriation to Yemen® at
the time, "but may be transferred 1o third countries, or repatriated to Yemen in the future if the current moratorium on
transfers to Yemen is lifted and other security conditions are met.” (Al Qaeda in the Arabian Peninsula attempted to
blow up a Detroit-bound airfiner on Christmas Day 2008, less than one month before the task force's report was
finatized. The *moratorium on transfers to Yemen” was put in place only after the failed attack )

Therefore, the task force approved a total of 156 Guantanamo detainees for transfer — or 65 percent of the total
detainee population.

Compare the task force's results with JTF-GTMO's recommendations.

in late April, 765 JTF-GTMO detainee threat assessments were leaked online. THE WEEKLY STANDARD has been
able to match 239 of these threat assessments to detainees that the New York Times has identified as being held at
Guantaname on Obama’s inauguration day. The Times's data is available online in its "Guantanamo Docket” - an

online repository of d ified Gt de and other information. in all likelihood, the Times’ list does
not precisely match the detainees reviewed by the task force. But it is the best available list as the govermnment does
not publish a definitive list of i held at Guar >~ and it is certainly a very close match,

JTF-GTMO determined that 179 of the 239 detainees (75 percent) were “high” security risks to the U.S. and its allies.
JTF-GTMQ also recommended that 173 of these detainees (72 percent) be retained in the Department of Defense's
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custody.

The leaked JTF-GTMO documents do not contain a recommendation for an additional 9 detainees in our study. But in
8 of these 9 instances, JTF-GTMO identified the detainee as a “high” risk, making it likely that JTF-GTMO
recommended these 8 detainees for continued detention. If we add these 8 detainees to the 173 detainees JTF-GTMO

for continued ion, then JTF-GTMO likely rec d & total of 181 i {76 percent) heid
a! Guantanamo on Obama's first day in office be retained in DoD) custody — and not transferred.

In sum, whereas Olsen's task force approved roughly 2 out of every 3 (65 percent) Guantanamo detainees for transfer,
JTF-GTMO re 1ded that approxi 1 out of every 4 (25 percent) be transferred. The task force approved
only 35 percent of the detainees for indefinite detention or prosecution, wher JTF-GTMO rec that
roughly 75 percent be retained in DoD custody.

Guantanamo transfers are not risk free

To his credit, Olsen has been more candid than most when it comes o the risks involved in transferring Guantanamo
detainees. When the U.S. government transfers a detainee, it does not mean that he has been deemed innocent or
risk-free. Olsen explained the risks involved during an interview with BBC News. "No decision about any of these
detainees is without some risk,” Olsen said. “We need to be clear about the fact that we're making predicted judgments
at some leve! about whether somebody is going to pose a risk to us in the future if they are released.”

The task force’s final report underscores this point. “It is important to emphasize that a decision o approve a detainee
for transfer does not reflect a decision that the detainee poses no threat or no risk of recidivism,” the task force noted.
“Rather, the decision reflects the best predictive judgment of semor government officials, based on the available
information, that any threat posed by the i can be y mitigated through feasibie and appropriate
security measures in the receiving country.”

In other words, the U.S. govemnment is relying on foreign governments to mitigate the risks of transferred detainees.
The problem is that the more we've learned over time, the clearer it has become that foreign governments are
frequently unable or unwilling to mitigate these risks.

The Bush administration itself transferred a farge number of “high” risk detainees, including many of the Saudis held at
G . JTF-GTMQ rec i that a large number of the detainees transferred by the Bush administration
be retained in DoD custody as well. An increasing number of these have to the terror
network, according to the Obama administration’s own estimates

The bottom fine is that the transfer of Guantanamo detainees entails, in many cases, “high” risks. The Guantanamo
task force set up by President Obama was willing to accept far more of these risks than JTF-GTMO. It was also willing
to accept more risk than the Bush administration with respect to the detainees remaining at Guantanamo in late
January 2009. (The task force's final report notes that only 59 of the 240 detainees, or 25 percent, "were approved for
transfer or release by the prior administration but remained at Guantanamo by the time the Executive Order was
issued.” Compare this to the 65 percent approved for transfer by the task force.)

it is clear that the Guantanamo Review Task Force, headed by Matthew Otsen, approved a large number of *high” risk
transfers. The senators presiding over Olsen’s confirmation hearing may want to ask: Why?

Thomas Joscelyn is a senior fellow at the Foundation for Defense of Democracies.
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John Brennan Is Still Wrong on Gitmo Detainee

Thomas Joscelyn

May 13, 2011 8:12 AM

A recently leaked threat assessment prepared at Guantanamo draws into guestion the Obama administration's
analysis of a detainee who was transferred to Yemen shortly before all future transfers to the unstable nation were
suspended.

On December 19, 2009, the Obama administration transferred six Guantanamo detainees to Yemen. One of them was
a longtime confidante of Osama bin Laden named Ayman Batarfi. The decision to transfer Batarfi proved to be
controversial.

Less than one month after the transfer, during a congressional briefing on January 13, 2010, Congressman Frank Wolf
questioned President Obama’s chief counterterrorism advisor, John Brennan, about the decision to transfer Batarfi.
Wolf was especially perplexed since military and intelligence officials had concluded that in addition to being a
longtime, committed jihadist with ties to the most senior ai Qaeda leaders, including Osama bin Laden, Batarfi also
had knowledge of al Qaeda’s anthrax program.

Brennan decided to answer Woif's chatlenge by sending a letter on White House stationary to then-House speaker
Nancy Pelosi on February 1, 2010. ABC News obtained a copy of the letter and published it onling. Brennan wrote;

During the briefing on January 13, Rep ive Wolf made ions that one i repatriated
to Yemen had been involved in weapans of mass destruction. As it has done in every case, the task
farce thoroughly reviewed ait information available to the government about this individual and
concluded that there is no basis for the assertions Representative Wolf made during this session. { am
attaching a classified addendum to this lefter that addresses these concems directly.

But a recently leaked April 29, 2008 threat assessment prepared by Joint Task Force Guantanamo (ITF-GTMO)
contains numerous references to Batarfi's ties to al Qaeda’s anthrax program. These connections were made through
a known al Qaeda front named al Wafa, which employed Batarfi and provided cover for al Qaeda's pre-9/11 pursuit of
an anthrax capability.

The leaked assessment contains these lines in its executive summary (note: “Detainee” refers to Batarfi).

Detainee acknowledged associations with numerous senior al-Qaida members including Usama Bin
Laden (UBL) and provided assistance to Yazid Sufaat, one of ai-Qaida's anthrax researchers in
Afghanistan who also has ties to the 11 September 2001 attack.

Yazid Sufaat was, in fact, al Qaeda's chief anthrax scientist. Another passage reads (emphasis added):

Detainee was the chief medical advisor for the al-Wafa NGO. Detainee and al-Wafa provided
assistance to al-Qaida including assistance to personnel tied to the anthrax research program.
Detainee is associated with UBL and other senior al-Qaida leadership, and is fisted on al-Qaida
documents.

in stilt another passage, intelfigence officials explained {emphasis added):

Detainee and al-Wafa provided support to al-Qaida including its anthrax research program,
...While serving as al-Wafa's chief medical advisor, detainee offered al-Wafa's services to one of
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al-Qaida’s key anthrax researchers, Yazid Sufaat, aka (Abu Malik). Detainee met Yazid Sufaat in
August 2001, at the Hajji Habash Guesthouse in Kandahar. They proceeded to the al-Wafa office where
they discussed Yazid Sufaat's request for assi e in purchasing laboratory equi . Detai told
Yazid Sufaat when he traveled to Karachi to contact the al.Wafa office there for assistance in
purchasing these items. Detainee also stated he instructed Jamil Qasim in the Karachi office to
aliocate $4,000 to $5,000 US to assist Yazid Sufaat in purchasing these items.

Batarfi “denied any knowledge al Wafa's involvement with biological weapons™ during questioning at Guantanamo. But
on at least one occasion, according to the leaked file, he slipped up. “t am not the only one who knows these things,”
Batarfi said, in reference to al Qaeda’s anthrax pragram and other biological and chemical weapons efforts. {An astute
analyst remarked in the file: “Detainee’s statement that he is not the only one’ who knows about the biologicat
weapons is a contradiction to his statement that he had no knowledge of them.”)

Other detainees at Guantanamo tied Batarfi to al Qaeda's anthrax scientist, Yazid Sufaat, as well. One told authorities
that Batarfi gave Sufaat the telephone number of a “microbiology student” in Pakistan who Sufaat “was to contact for
funding assistance.”

Then there is Batarfi's mentor, Doctor Amer Aziz, who is said to have “personally treated” Osama bin Laden. (Batarfi
himself was close to bin Laden during the battie of Tora Bora and attended to the wounded there.) Analysts at
Guantanamo wrote:

Doctor Aziz also stated that he and detainee attended a luncheon with UBL hosted by al Qaida military
commander Abu Hafs al-Masri. Doctor Aziz is suspected of having connections to the al-Qaida
chemical, biological, radiological, and nuctear (CBRN) programs,

The recently leaked assessment of Batarfi was written less than one year prior to President Obama's creation of the
Guantanamo Review Task Force, It is this task force that Brennan said “concluded there is no basis" for Wolf's
“aflegations.”

But even before the leaked April 29, 2008 threat assessment came to light, Brennan's response was curious, to say
the least.

As explained here last year, three declassified memos prepared for Batarfi's case at Guantanamo — dated October 31,
2008, November 28, 2006, and December 28, 2007 — all contained allegations involving Batarfi's involvement with al
Qaeda's anthrax operation. For example, the December 28, 2007 memo contains this sentence: “The detainee was
identified as being a past participant in Al Qaeda'’s anthrax program and as having ties to al Qaeda.”

During hearings at Guantanamo, Batarfi attempted to downplay these suspicious connections but nonetheless
admitted he met with a “Malaysian microbiologist,” who was in fact Yazid Sufaat. During one hearing at Gitmo, Batarfi
admitted:

...Htold the Malaysian microbiologist, if you want 1o purchase the $5000 worth of iterns for the lab it is
better to purchase it through al Wafa and you give the money to Afghanistan to me and then send it to
Pakistan because it is unsafe,

Returning to the leaked threat assessment we find that intelligence officials concluded Batarfi "interacted with
individuals tied to the al-Qaida CBRN program.” While providing a “vast amount of information about himself and
others,” JTF-GTMO's analysts and interrogators found, Batarfi “still has information yet to be exploited about himself,
the individuals he has already reported on, and probably many others.”

U.S. intelligence analysts suspected that Batarfi was withholding information about his contacts with 9/11 mastermind
Khalid Sheikh Mohammed, his mentor Amer Aziz (who was suspected of ties to al Qaeda’s chemical and biologicat
weapons program), and “his involvement with the Ayman al Zawahiri directed anthrax program.”

For all of these reasons, and more, Batarfi was deemed a "high risk” who is “fikely to pose a threat to the US, its
interests, and allies” by the JTF-GTMO team. Batarfi was also considered to be of “high intelligence value.”

Regardiess, Batarfi was transferred to Yemen just before the Christmas Day 2008 terror attack on Flight 253,
Subsequently, the Obama administration suspended ali transfers to Yemen, which is home to the most dangerous al
Qaeda affiliate on the planet: al Qaeda in the Arabian Peninsula.

20f3 5/31/2011 3:54 PM

VerDate Nov 24 2008  08:47 Mar 20, 2012 Jkt 072744 PO 00000 Frm 00046 Fmt6633 Sfmt6633 C:\DOCS\72744.TXT DPROCT

Insert offset folio 33 here 72744.033



43

John Brennan Is Still Wrong on Gitmo Detainee hitp:/iwww.weeklystandard. com/print/blogs/john-breanan.-still-wrong-...

In justifying the transfer, John Brennan claimed that President Obama's Guantanama Review Task Force “thoroughly
reviewed all information available" on Batarfi and found no ties 1o al Qaeda’s anthrax program. Four memos prepared
at Guantanamo and Batarfi's own indicate otherwise.

Congressman Wolf was right to chalienge Brennan on the intelligence surrounding Batarfi. We are left to ask: Did the
Guantanamo Review Task Force rewrite the threat assessment on Batarfi such that it excluded the provocative details
of his ties to al Qaeda’s anthrax program? And if so, why?

Thomas Joscelyn is a senior fellow at the Foundation for Defense of Democracies.
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Next Stop Nowhere
by Michael Isikoff (authors/michasl-isikofthiml)  May 23, 2009

As part of their efforts to shut down the Guantanamo Bay detention center, Obama
Administration officials were poised in late Aprit to make a bold, stealthy move: they instructed
the U.S. Marshals Service to prepare an aircraft and a Special Ops group to fly two Chinese
Uighurs, and up to five more on subsequent flights, from Gitmo to northern Virginia for
resettlement. in a conference cail overseen by the National Security Council, Justice and
Pentagon officials had been warned that any public statements about Gitmo transfers would
inflame congressional Republicans, according to a law-enforcement official who asked not to
be named discussing internal deliberations. Then on May 1, -Virginia GOP Rep. Frank Wolf got
tipped off. Furious, he fired off a public letter to President Obama, charging that the release of
the Uighurs—Muslim separatists opposed to the Chinese government—could "directly threaten
the security of the American people.” White House officials were not happy. One called Wolf's
chief of staff and accused his boss of playing politics. "Now we know how you're going to play
this," Jim Papa, chief Obama liaison to the House, said during the conversation, according to
Wolf staffer Dan Scandling. (Papa did not comment; a White House official said there were
multiple briefings for Wolf's office.) The flight never took off.

The blowup illustrates the challenge Obama faces to meet his goal of shuttering Gitmo--a
problem that grew last week when the Senate voted 90-6 to strip money for the closure from a
funding bill. "This may be harder than health care," said one senior official, who also requested
anonymity. A federal court has ordered the release of Gitmo's 17 remaining Uighurs. But they
can't be returned to China because they would likely be tortured or executed. Sending them to
northern Virginia seemed to make sense: a -Uighur community is located there, and Wolf has
been a critic of China's human-rights record and has championed the Uighur cause. But Wolf
told NEWSWEEK he fears the detainees might attack Chinese diplomats in D.C. “"Let them go
to some other country,” he said.

So far, there are no takers. Since Albania accepted five in 2006, the Pentagon has been
rebuffed repeatediy by other countries. Last week the State Department asked Geimany to
resettle nine Uighurs. But its government is expected to stall until after a September election, if
not longer, according fo a European diplomat who asked not to be identified. The Germans,
the official said, "want the U.S. to take Gitmo detainees first.” That could be a iong time
coming.
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Guantanamo Bay: Why
Obama hasn’t fulfilled
his promise to close the
facility

By Peter Finn and Anne E. Kornblut,
Published: April 23

The sputtering end of the Obama administration’s
plans to prosecute Khalid Sheik Mohammed in federal court came one day late last month in a
conversation between the president and one of his top Cabinet members.

Attorney General Eric H. Holder Jr. had called President Obama to inform him that he would be
returning the case to the Defense Department, a decision that would mark the effective abandonment of
the president’s promise to close the military detention center at Guantanamo Bay, Cuba.

During the call, Obama did not press Holder to find a way to resurrect the federal prosecution of
Mohammed and four co-defendants, according to senior administration officials familiar with the
conversation. He did not object. Instead, he called it a pragmatic decision.

It was a fittingly quiet coda to the effort to close the military detention center. For more than two years,
the White House’s plans had been undermined by political miscalculations, confusion and timidity in the
face of mounting congressional opposition, according to some inside the administration as well as on
Capitol Hill. Indeed, the failed effort to close Guantanamo was reflective of the aspects of Obama’s
leadership style that continue to distress his liberal base — a willingness to allow room for compromise
and a passivity that at times permits opponents to set the agenda.

The president answered questions about his Guantanamo policy when asked, but only once in two years,
other than in a major speech at the National Archives, did he raise the issue on his own. Guantanamo
was competing with other legislative priorities, particularly health care, that consumed most of the
administration’s attention.

“During 2009 and early 2010, he is totally engaged in the struggle to get health-care reform,” a White
House participant said when asked about the president’s engagement with the effort to close
Guantanamo. “That occupies his mind, and his time.”

Obama has conceded that Guantanamo will not close anytime soon. “Obviously [ haven’t been able to
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make the case right now, and without Congress's cooperation, we can’t do it,” he said this month in an
interview with the Associated Press. “That doesn’t mean [ stop making the case.”

Administration officials lay blame for the failed initiative on Congress, including Democrats who
deserted the president, sometimes in droves. The debate, they said, became suffused with fear — fear
that transferring detainees to American soil would create a genuine security threat, fear that closing
Guantanamo would be electoral suicide. Some Democratic lawmakers pleaded with the White House not
to press too hard, according to administration officials.

The White House asserts it was fully engaged in the effort to close Guantanamo.

“Any claim that the White House didnt fight to close Guantanamo is just flat wrong,” spokesman
Tommy Vietor said.

This account of the unraveling of Obama’s pledge to close Guantanamo is based on interviews with
more than 30 current and former administration officials, as well as members of Congress and their staff,
members of the George W. Bush administration, and activists. Many of them would speak about internal
or sensitive deliberations only on the condition of anonymity.

The one theme that repeatedly emerged in interviews was a belief that the White House never pressed
hard enough on what was supposed to be a signature goal. Although the closure of Guantanamo Bay was
announced in an executive order, which Obama signed on Jan. 22, 2009, the fanfare never translated into
the kind of political push necessary to sustain the policy.

“Vulnerable senators weren’t going out on a limb and risk being Willie Hortonized on Gitmo when the
White House, with the most to lose, wasn’t even twisting arms,” said a senior Democratic aide whose
boss was one of 50 Democrats to vote in 2009 against funding to close Guantanamo. “They weren’t
breathing down our necks pushing the vote or demanding unified action”

“The one thing we could never figure out is who was in charge of it,” said a senior Republican staffer on
Capitol Hill, whose boss, a senator, was initially supportive of the goal of closing Guantanamo.,
“Everybody seemed to have a piece of it, but nobody was in charge of it.”

It was often assumed on the Hill and elsewhere that White House counse! Gregory B. Craig was in
charge, but he rejected that characterization in an interview and said he was pushing the boundaries of

his office to be as involved as he was.

“There was a real scrious problem of coordination in this whole thing,” Craig said. “No one was
coordinating.”

The White House, often without much internal deliberation, retreated time and again in the face of
political opposition.

At each turn, when faced with congressional opposition, the instinct was to back off, and the result was
not what the White House hoped,” said a senior U S. official involved in Guantanamo policy. “We kept
retreating, and the result was more pressure to retreat more.”

Executive order: One year till closure
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On Obama’s inauguration night, when the new administration instructed military prosecutors to scek the
suspension of all proceedings at Guantanamo Bay, defense lawyers at the base formed a boisterous
conga line.

“Rule of law, baby!” they shouted.
The celebrations, though, were short-lived.

While the Pentagon had plans to close the detention center on the books for several years, the logistics
of finding a replacement facility were difficult, to say nothing of the politics. Additionally, the legal
process by which Guantanamo would be emptied presented formidable challenges.

The exocutive order signed by Obama established a task force to review the case of every detainee —
there were 241 when he took office — and recommend what should happen to them. But the issue
proved highly controversial.

The president’s liberal base, as well as civil liberties groups, had long pressed for a system by which
detainees would be prosecuted or transferred out, ending indefinite military detention and jettisoning
military commissions in favor of federal courts, also called Article I1 courts.

But the executive order did not rule out military commissions.

Anthony Romero, executive director of the American Civil Liberties Union, immediately wondered
about “ambiguities . . . regarding the treatment of certain detainees that could either be the result of the
swiftness with which these orders were issued or ambivalence within the Obama administration.”

Indeed, within the administration, which had held extensive discussions during the transition with Bush
administration officials about Guantanamo, there was uncertainty about the possible need for continued
use of military detention or military commissions.

But what the administration took as something of a certainty was that there was bipartisan support to
close Guantanamo.

Bush, after all, had expressed a desire to close Guantanamo. And Sen. John McCain (Ariz.), the
Republican candidate for president, spoke during the 2008 campaign about closing the detention center
in Cuba and moving the detainees to Fort Leavenworth in Kansas.

Just before Obama’s inauguration, Craig briefed senior congressional leaders, including then-House
Minority Leader John A, Bochner {R-Ohio), on the incoming president’s plans.

*“There were good questions, and 1 thought I answered the questions pretty well,” Craig said. “I felt
comfortable.”

Under Obama’s executive order, the administration had one year to close Guantanamo.
Hitting a roadblock in Northern Virginia

The first concrete step toward closing the detention center was agreed upon during an April 14, 2009,
session at the White House. It was to be a stealth move.
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With chief of staff Rahm Emanuel at the helm of the mecting, senior national security officials agreed
that cight of the 17 Uighurs being held at the off-shore facility would be resettied in the United States,
most in Virginia. The Chinese Muslims would be brought in two at a time; the first two to come were
chosen, in part, because they could speak reasonably good English and were likely to make a good
impression given the intense media attention they probably would draw.

The transfer scemed like an uncontroversial move. The Bush administration had concluded that the
Ulghurs, although accused of separatist activities by Beijing, were not enemies of the United States, and
a federal judge had ordered their release the previous October. The FBI and the Department of
Homeland Security had expressed some qualms about being able to monitor thern fully in the United
States, but those were quickly overcome.

Within the administration, the transfer was seen as critical to efforts to persuade European and other
governments to resettle Guantanamo detainees. Indeed, some European governments, including
Germany, said they wanted to see at least a symbolic resettlement in the United States before they would
accept detainees.

“They were going to show up here, and we were going to announce it,” said one senior official,
describing the swift, secretive operation that was designed by the administration to preempt any political
outery that could prevent the transfer.

But before the plane could leave Cuba, word leaked to Rep. Frank R. Wolf that Gu no detainees
were on their way 1o his district in Northern Virginia. Wolf, a Republican, had not been briefed on the
matter by the White House, despite his history of defending the Uighur community in his district, and
was infuriated by the move.

He faxed a letter to the Obama administration and released it to the news media, declaring that the
“American people cannot afford to simply take your word that these detainees, who were captured
training in terrorist camps, are not a threat if released into our communities.”

The outrage from a single congressman was enough to spook the Obama administration, which quickly
shelved its Uighur plan. Craig as well as a current senior official and a former senior official said they
don’t know who stopped the transfer.

“They did not reconvene the principals,” Craig said. “They did not have a meeting in the Oval Office to
discuss this and change the direction. It just happened: *We're not doing it.” "

In fact, the transfer was stopped by Emanuel, according to officials familiar with Emanuel’s thinking.
They said he and other senior West Wing aides did not think they could overcome congressional
opposition after hearing Wolf’s outery.

Others argued that the White House was simply not prepared to wage full battle with Congress over
Guantanamo. Obama had been in office only four months, and he had too much else to do.

A definitive vote against funding

In late April, Obama heard some jarring news during a Situation Room meeting with the interagency
task force reviewing the case of every detainee at Guantanamo.
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The president asked Matthew G. Olsen, the Justice Deparunent lawyer heading the task force,
approximately how many Guantanamo detainees could be prosecuted, according to administration
officials.

Probably fewer than 20, Olsen said.

The president seemed peeved that the number was so small, in contrast with the optimistic predictions
during his election campaign that nearly all of the remaining detainees could face trial or be transferred.
The number would eventually rise to 36, but even that low figure came as a shock to Obama aides who
had been counting on a cleaner sweep. :

White House officials were in such disbelief that they asked Justice Department participants to write up
a memo explaining exactly why they couldn’t bring more of the men to trial. In many cases, the
intelligence gathered on the men was not court-worthy evidence.

But a bigger surprise was yet to come.

On May 20, 2009, as part of a war-funding request, the Senate voted 90 to 6 against appropriating
$80 million to close Guantanamo. “Americans don’t want some of the most dangerous men alive
coming here,” Senate Minority Leader Mitch MeConnell (R-Ky.) said on the floor of the chamber,
adding that he commended Senate Democrats for “fulfilling their oversight responsibilities.”

Senior administration officials said they were stunned by the vote. In hindsight, officials said, they
should have taken the budding Republican narrative more seriously. “We weren't very effective at
rebutting it,” one senior official said.

“T got calls all the time: ‘“Where arc you guys?’ *Why aren't you up here working the issue?” ” Craig
said.

Obama had already been preparing to deliver a major address on Guantanamo the next day at the
National Archives.

Inside the administration, there was some expectation that the speech could help change the story line
away from the Senate vote — and put Obama on the offensive again. “We thought we could draft off of
that,” said one official, who hoped the momentum from the Archives address would help drive a strategy
toward closing the facility in the months ahcad.

But the Archives speech reflected the difficulty of the issue. In it, the president described a five-pronged
approach to handle detainees and close Guantanamo: federal prosecutions, military commissions, court-
ordered releases, transfers home or to third countries, and prolonged detention for those who could not
be prosecuted but were too dangerous to release.

The embrace of military commissions irritated Obama’s Democratic liberal base, and the acceptance of
some indefinite detentions without trial was anathema to large sections of the human rights and civil
liberties community.

On top of it all, the speech was quickly overshadowed.

Shortly after Obama finished speaking, former vice president Dick Cheney addressed the American
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Enterprise Institute and launched a blistering attack on the administration’s national security policies,
blunting Obama’s message.

“1 think the president will find, upon reflection,” Cheney said, “that to bring the worst of the worst
terrorists inside the United States would be cause for great danger and regret in the years to come.”

“The plan’ never gets off the ground

Doubts were beginning to creep into the White House. In June 2009, Congress, as part of a supplemental
war-funding bill, banned the transfer of Guantanamo detainees into the United States except for
prosecution.

Without funding, and without the ability to immediately start the process of acquiring and refurbishing a
prison, the one-year deadline was looking unachievable, By the time he spoke at the National Archives,
the prospect of getting it done by the end of the year was very slim,” Craig said.

Moreover, the potling on Guantanamo was worrying some of Obama’s political advisers. Public
disapproval of Obama’s decision to close the facility was creeping steadily up, and by June had reached
50 percent, up from 39 percent when he took office.

I

“They told Obama, *You can fight this, and you'll lose, and it'll spill over into everything else,” ” one

administration official said, referring to the president’s political advisers.

With Congress demanding a blueprint in order to release funds to close Guantanamo, the White House
set about preparing what became known internally as “the plan.”

The goal was not only to create a set of documents detailing the closure sequence but to roll out the
effort with national security heavyweights such as Gen. David H. Petracus, then c der of the U.S.
Central Command.

“I am working seriously on it with folks,” Craig said. “We thought there would be a moment some time
in the fall where we could say: Here is how many people we are going to bring in, here's how many
people we are going to try, here’s where we think the military tribunals will be and here’s how much
money we need to do it.”

The administration also worked with Congress to reform military commissions, and provide more due
process to detainees, an effort that led to the passage of 2009 Military Commissions Act in October.
Officials also zeroed in on a state prison in IHinois to hold the detainees.

In the end, however, the plan never emerged, lost in uncertainty about when and how to release it.
“It’s as if the wind just dies away,” an administration official said.

Efforts to bring a 9/11 figure to trial

There were still glimmers of fight. When the ability to use federal courts to try Guantanamo detainees
was threatened by Congress, the White House political machine kicked into gear.

In fall 2009, Sen. Lindsey O. Graham (R-S.C.) led an effort designed to bar the administration from
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putting Khalid Sheik Mohammed and four co-defendants on trial in federal court. With Holder on the
brink of announcing just such a prosecution, the White House fought 1o kill the measure, and the Senate
rejected it in a 55 to 45 vote.

“The administration engaged hard,” said Chris Anders, senior legislative counsel for the ACLU, which
opposed the Graham measure,

A second crippling amendment, proposed by Sen. James M. Inhofe (R-Okla.), was also defeated. “We
thought we were darn close to closing G y," a senior ad ation official said.

On Nov. 13, Holder announced at the Justice Department that Mohammed and his co-conspirators would
be tried in a Manhattan federal courthouse less than a mile from Ground Zero. It was the boldest act yet
by the Obama administration. “Our nation has had no higher priority than bringing those who planned
and plotted the attacks to justice,” the attorney general said.

In New York, the decision was initially welcomed by the city’s leadership. “It is fitting that 9/11
suspects face justice near the World Trade Center site where so many New Yorkers were murdered,”

Mayor Michael R. Bloomberg said.

But within just two months, the prosecution collapsed. At the Justice Department, officials thought they
had been sandbagged by inflated security estimates made by the New York Police Department, and
exaggerated concerns about disruption to the life of the city. NYPD Commissioner Ray Kelly spoke
about creating security rings around the courthouse at an annual cost of approximately 200 million.

In New York, there was anger that when Bloomberg was facing increased Jocal opposition to the trial,
the administration was silent and did nothing to help him, despite pleas from City Hall that someone in
Washington should speak up to ameliorate public concerns.

By the end of January 2010, the sense of dismay inside the administration was profound.

Emanuel turned to Graham to help resurrect the Guantanamo policy. In exchange, the senator —— who
supported closing Guantanamo and had met with Obama about it even before the inauguration —
insisted on legislation creating an overarching detention framework for future captures.

Bob Bauer, brought in to replace Craig as White House counsel, led the negotiations alongside Emanuel,
conducting a series of meetings at the White House and on Capitol Hill through the first part of 2010.
Both sides talked about a “grand bargain”— a comprehensive piece of legislation that would close
Guantanamo, give new legislative backing to law-of-war detention, allow some federal trials of
Guantanamo detainees but send the prosecution of Mohammed back to a military commission.

“We negotiated very strongly and heavily about the pathway forward,” said Graham, adding that he met
with the president two or three times on the subject.

“1 think what the president misunderstood is there was an anxiousness about these defendants in
America,” Graham continued. “Polls would ask, ‘Should we close Guantanamo Bay?’ and [support] got
up to 60 percent. But underneath that, people still wanted to be reassured they would be safe.”

The only way to fix that, Graham thought, was to create a framework in which terrorism suspects like
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Mohammed would be tried by military commissions, something the administration would not sanction.

From the administration’s perspective, negotiating with Graham was a long shot. Some Democrats were
furious that the administration was now contemplating what they saw as an about-face.

And so, like so many previous efforts, the negotiations simply withered. By May, the discussions with
Graham were over. “I was never told why,” Graham said. “I guess it got to be too hard a sell.”

Military commissions are revisited

In August 2010, the Defense Department began to advocate forcefully for a full resumption of military
commissions. A handful of cases that had been charged and referred under the Bush administration had
proceeded at Guantanamo, but Defense Secretary Robert M. Gates had put a hold on the swearing of
new charges. Senior defense officials argued that unless commissions resumed, and quickly, the
Pentagon would start to lose key military prosecutors who in some cases had devoted years to building
cases that were now in limbo.

At an Aug. 10 meeting of the National Security Coungil, defense officials made their case. Secretary of
State Hillary Rodham Clinton responded with what one official called a “fairly elaborate speech”
arguing forcefully against any piecemeal return to military commissions. The Guantanamo policy, she
said, needed a comprehensive approach that followed the road map set down by the president in the
National Archives speech.

Any resumption of military commissions, she said, must be accompanied by federal trials. Otherwise,
she said, it’s going to look like “we’re not closing Gitmo,” one participant said.

To the surprise of some in the Situation Room, Gates seemed to relent, saying that commissions and
federal trials should operate in tandem, like “two wheels on a bicycle.”

But, Gates said, he wanted to be able to lift the hold on commissions in 90 days. What was needed, he
said, was a plan.

Holder said he was working on a fresh one. The attorney general continued to study the possibility of
bringing Mohammed to trial in the Southern District of New York, even if not in New York City.
Surreptitiously, he sent his then chief of staff, Kevin Ohlson, to see if a federal prison in Otisville might
work as a venue. Under the guise of a visit to his family in the area, Ohlson dropped by the prison as if it
werc a routine check on behaif of the Justice Department.

Ultimately, Holder and other Justice officials concluded that the politics of moving to Upstate New York
would probably be no better than they were in Manhattan.

The administration began to consider what some called the “no name strategy.” A number of detainees,
through their lawyers, had expressed an interest in reaching plea agreements with the government, Of
the six cases prosecuted in military commissions at Guantanamo, four had ended in pleas with relatively
mild sentences.

Some in the administration began to advocate doing a series of deals in federal court in which detainees
would be brought into New York or Virginia with a plea agreement already in hand.
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“The idea was you could do five or six successful Article ITI cases, and then go to KSM,” said an
administration official, using the common abbreviation for Mohammed.

But the Justice Department was reluctant to start moving on other cases until the trial of the one
Guantanamo Bay detainee who had aiready been brought into the United States was over.

Ahmed Ghailani, a former high-value detainee at Guantanamo Bay, was charged with multiple counts of
murder and atiempted murder for his alleged role in the 1998 bombings of U.S. embassies in East
Africa. Ghailani was first moved to Manhattan in June 2009, and his trial began in October 2010,

“We were watching the trial like hawks,” the administration official said. Prosecutors assured nervous
officials in the administration that despite some setbacks in rulings by the judge, they would secure a
conviction.

On Nov. 17, a jury found Ghailani guilty of conspiracy to damage or destroy U.S. property, but acquitted
him of 284 other counts, including all the murder charges. Although Ghailani ended up getting a life
sentence in January, the optics for the administration were terrible. Critics seized on the number of
acquittals and said an al-Qaeda terrorist almost got off.

The only plan that remained viable was doomed.
Avoiding a showdown with Congress

In December, in the provisions of a major defense bill, Congress imposed the tightest restrictions yet on
the handling of G o detai barring the administration from bringing any into the United
States ¢ven for prosecution.

To some in the administration, by attempting to dictate prosecution decisions, Congress had clearly
stepped on an executive prerogative, and they wanted the president to declare the provision
unconstitutional in a signing statement in which he would indicate that he was not bound by certain
provisions.

Another lively internal administration debate arose about the degree to which the administration should
challenge Congress. Some officials were skittish about employing a maneuver — the signing statement
— that the president had criticized the Bush administration for using to distegard the parts of laws it
didn’t like. Others argued that Congress’s action was so clearly unconstitutional it had to be challenged,
according to administration officials.

In the end, Obama called the restrictions a “dangerous and unprecedented challenge” to the executive
branch, but he stopped short of saying he could lawfully ignore them.

There would be no standoff with Congress.

In March, Obama signed an executive order creating review procedures for detainees whom it planned
to hold indefinitely and without trial.

Administration officials insisted that the president was still committed to closing the detention center,
although Obama made no mention of that goal in a short statement. But he did endorse federal trials. “1
strongly believe that the American system of justice is a key part of our arsenal in the war against
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al-Qaeda and its affiliates, and we will continue to draw on all aspects of our justice system — including
Article I1I courts,” he said.

Inside the administration, there was much less confidence. Over several weeks in March, Holder
informed Cabinet officials of his conclusion that congressional restrictions on bringing Guantanamo Bay
detainees into the United States made a federal trial all but impossible for the 9/11 defendants. Holder
decided that after years of delay, it would be politically untenable to wait any longer before bringing
Mohammed to justice, especially with the 10th anniversary of the Sept. 11 attacks approaching.

Less than a month later, on the the day Obama announced that he would scek reelection, a clearly
crestfallen Holder took to the lectern at the Justice Department to scuttle the federal prosecution of
Mohammed, which he once expected would be the “defining event” of his time at the helm of the
department.

Mohammed is to be tried at Guantanamo in a purpose-built courthouse, just a few miles from the camps
that continue to hold 172 detainees.

Staff researcher Julie Tate contributed to this report.
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The Prisoners’ Dilemma
Bowing to political reality, the Obama administration has abandoned its

plans to close the d, ion facility at G Bay. Surprisingly, many
legal experts think that’s a very good decision.

by Voehi J. Dreazen
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NN MOOREIGETTY IMAGES.
Nover ming: Guantanamo is 0pen kor business two years after Prasident Obama said it would be closed whinin 3 year.

GUANTANAMO BAY NAVAL BASE, Cuba—On a rainy morning in
late February, Navy personnel escorted Noor Uthman
Muhammed, accused of terrorism, into a heavily fortified military
courtroom here. Muhammed’s civilian defense attorney, a
prominent corporate lawyer named Howard Cabot, walked over to
his client to say hello. A few minutes later, Navy Capt. Moira
Modzelewski, the judge hearing Muhammed’s case, strode into the
courtroom, Everyone stood, including Muhammed, a slight
Sudanese man who has been held at Guantanamo Bay since he
was captured in Pakistan nine years ago. “Good morning,
everyone,” Modzelewski said from the dais at the front of the
windowless one-story building. “This military commission is called
to order.”

Those are seven words that the Obama administration once hoped
would never be spoken again. Then-Sen. Barack Obama voted
against the Military Commissions Act of 2006, which was
designed to give formal sanction to such proceedings. During the
2008 election campaign, candidate Obama regularly denounced
the existence of this detention facility and vowed to close it if
elected president. Shortly after taking office, President Obama
issued executive orders requiring an immediate case review for
each of the detainees still held at Guantanamo Bay and formally
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dectaring that the camp would “be closed as soon as practicable,
and no later than one year from the date of this order.”

More than two years later, the Guantanamo Bay prison remains
apen for business, and administration officials have publicly
conceded that the government will continue to use the facility well
into the future. Speaking to the senate intelligeoce Commitee 18 February,
CIA Director Leon Panetta said that fugitive Qaida leaders Osama
bin Laden and Ayman al-Zawahiri would be taken “to
Guantanamo” if they were captured alive. Defense Secretary
Robert Gates separately told lawmakers, “The prospects for closing
Guantanamo, as best I can tell, are very, very low.”

In fact, the pace of activity at Guantanamo will sharply accelerate
in the months ahead.

Gates issued a formal directive in early 2009 barring new military
commission proceedings for any detainees except Muhammed and
a handful of other “legacy cases.” Senior Defense officials told
National Journal, however, that the secretary will lift the ban in
coming days, paving the way for military prosecutors to proceed
with cases against dozens of Guantanamo detainees. The
government could bring initial charges against a handful of
high-profile inmates within weeks, according to Navy Capt. David
Iglesias, one of the lead prosecutors in the Pentagon’s Office of
Military Commissions.

“We’re moving ahead and would be prepared to open new
commission proceedings quickly if the stand-down order is lifted,”
Iglesias said in an interview. “There wouldn’t be much lag time.”

“THE LEAST-WORST PLACE”

Perhaps the only thing more surprising than the Obama
administration’s growing acceptance of Guantanamo Bay is the
emerging consensus in legal circles that keeping the facility
open-and holding new trials here—may well be the best available
option for dealing with detainees from the ongoing war on
terrorism.

A growing number of legal experts, including many who once
advocated shuttering the facility, argue that procedural changes
have made the military-tribunal process much fairer; it is now
harder for prosecutors to introduce hearsay or evidence gathered
from the brutal interrogation of other detainees, Analysts and
advocates also point to a pivotal Supreme Court ruling in 2008
that gave Guantanamo detainees the right to challenge their
continued incarceration before civilian judges.

Politically speaking, legal
Guantanamo Detainees Decline experts say, the
Ofthe 172 cemaining detainees, g are 3pproved 7 admyinistration has almost no
transfer.
. . ... chance of persuading
R e e deinees lawmakers to p.rowde the .
fon 0\ e necessary funding for closing
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Guantanamo, Legislation
authorizing that spending
failed to make it through
Congress when the Democrats
e controlled both chambers, and
Feb, 2001 1y2 detainees — 3 the new Republican majority
wsoi 7w o o s w v w intheHouseisalmost
soune e separmens LRIVETSally Opposed to
bringing Guantanamo’s 172
detainees to the U.S,
mainland. Earlier this month, House Republicans also pushed
through a bill that would specifically eliminate the salary of Daniel
Fried, the career diplomat who is traveling the world trying to find
countries willing to accept freed Guantanamo detainees.

“Guantanamo Bay circa 2011 is not We won't be getting aut of
remotely the same as Guantanamo Bay the detention business
circa 2002-2004,” said Robert Chesney, ~ @nwtime soon.” -Benjamin

Wittes, Brookings

a law professor at the University of Institution

Texas who has written extensively about

the detention facility. “In an ideal world,

we'd close Guantanamo down because of all of the baggage
associated with our prior mistakes there. But this isn’t an ideal
world, and it’s not at all clear that there are any better solutions
out there which have a realistic ¢hance of being put into effect.”

Benjamin Wittes, a senior fellow at the Brookings Institution and
the author of Detention and Denial: The Case for Candor After
Guantanamo, noted that the U.S. will probably need to hold about
120 of Guantanamo’s detainees for the indefinite future, either
because they are hardened militants who can't be safely released
or because—as is the case with the facility’s large population of
Yemenis—they can’t be returned to their home countries for
logistical or security reasons.

“When you're talking about those kinds of numbers, a place like
Guantapamo starts to look a lot better,” Wittes said in an
interview. “It’s stable. It's very professionally run at this point. And
the truth is that we won't be getting out of the detention business
anytime soon.”

Wittes noted that former Defense Secretary Donald Rumsfeld once
referred to Guantanamo as “the least-worst place” to hold
detainees. “There was a lot of truth to that then,” Wittes says, “and
there’s even more truth to it now.”

A LITTLE BIT OF SUBURBIA

The United States has maintained a naval base at Guantanamo
Bay, on Cuba’s southeastern coast, since the early 1900s, The Navy
leases the enormous facility—which extends over 45 square miles
of land and water--for $4,085 a year. Washington has been
dutifully writing a check in that amount, payable to the Cuban
government, since 1934. But Cuban dictator Fidel Castro, who
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argues that the lease is illegal under international law, has cashed
only one of the checks and keeps the rest stashed in a drawer in his
Havana office.

The detention facilities and
courtrooms take up only 2
small portion of the sprawling
base, which resembles an
American suburb eerily
transported to the middle of
nowhere. A McDonald’s
restaurant, complete with
drive-through window, sits
barely a mile from the
courtroom where
Muhammed's trial was held.
Guantanamo Bay has a golf
course and an outdoor movie
theater that shows films such
as Tron: Legacy. The base,
which houses about 2,600
troops and their families, also
has O'Kelly’s, which bills itself

camp oo ‘ w—;,;, © asthe only Irish pub on Cuban
st b0 soil.

The U.S. began to send
captured Qaida and Taliban
militants to Guantanamo Bay
in early 2002, shortly after
President Bush announced his
global war on terrorism. With
no place to incarcerate
prisoners in Afghanistan, where American forces had dislodged
the Taliban, the White House decided that Guantanamo Bay’s
remote location made it ideal for holding and interrogating
detainees about possible future attacks. The base’s uncertain legal
status was also a plus: Many Bush administration officials believed
that the United States could hold detainees there indefinitely
without giving them the right to challenge their confinement or
even to know what crimes they were accused of committing.

The rest of the world, of course, came to see Gitmo very
differently. Photographs of shackled detainees in black-out goggles
and orange jumpsuits stunned many foreign leaders and prompted
waves of calls to close the facility.

In 2004, the International Committee of the Red Cross sent to the
Bush administration a confidential report concluding that the
physical and psychological treatment of detainees at the hands of
their military interrogators was “tantamount to torture.” At least
five Guantanamo Bay detainees have killed themselves since 2002,
and dozens of others have gone on hunger strikes. The prison’s
medical facility stockpiles cans of the nutritional supplement
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Ensure—in chocolate, strawberry, and butter pecan—so that
military doctors can forcibly feed detainees who refuse to eat.

By 2007, Bush and senior members of his administration were
routinely speaking of their desire to close Guantanamo, which
military and intelligence officials had come to acknowledge was a
leading cause of anti-American sentiment throughout the Islamic
world and one of al-Qaida’s most effective recruiting tools. During
the 2008 campaign, Obama’s vow to shut the prison attracted
virtually no Republican opposition for a very simple reason: The
GOP nominee, Sen, John McCain of Arizona, had made the same
promise.

After Obama's election, a team led by the Pentagon’s top detainee
official, Sandra Hodgkinson, was tasked with determining whether
it would be possible to close Gitmo and move all detainees to
military prisons in the U.S. A person familiar with the team’s work
said that it examined four possible locations: the Navy brig in
Charleston, S.C.; the Army prison at Fort Leavenworth, Kan.; the
Marine Corps Base at Camp Pendleton, Calif,; and the Marine
Corps Air Station at Miramar, Calif. The team concluded that the
incoming administration could meet its 12-month deadline for
closing the facility if work got started immediately. The Pentagon
conveyed the findings to Obama and his national-security team.
Shortly after taking office, the president issued the executive order
officially promising to close the prison within a year.

A person who has read the Hodgkinson team’s report said,
however, that it failed to adequately take into account the political
and logistical challenges of closing the Guantanamo Bay detention
facility. The group didn’t consider whether Congress was likely to
provide the necessary funding to build a new prison, and it didn’t
examine the sheer bureaucratic challenges of doing major
construction on domestic military bases, a lengthy process that
involves environmental-impact studies and other hurdles, this
person said.

By the spring of 2009, the Obama administration was deeply
involved in planning a secret effort to resettle a small number of
Uighur detai from G o in Northern Virginia. The
Pentagon had concluded almost six years earlier that the Uighurs,
Chinese Musliras locked in a fierce political dispute with Beijing,
had no terrorist ties and could be released. But because they could
not safely return home, they had been languishing at the detention
facility ever since, a situation that the administration decided was
unacceptable.

In late April of that year, Obama’s national-security team told the
U.8. Marshals Service and the Homeland Security Department
that the military would soon fly several of the Uighurs to the U.S.
‘The plan was supposed to be kept secret, but Republican Rep.
Frank Wolf, whose district is in Northern Virginia, heard about it
and went ballistic. In a letter to Obama, Wolf argued that releasing
the Uighurs would “directly threaten the security of the American
people.” His letter was quickly picked up by Fox News and other
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conservative media outlets, which used it to argue that Obama was
soft on terrorism. The planned flight never left Guantanamo, and
the Uighurs are still here.

BOWING TO REALITY

The firestorm over the Uighurs marked the beginning of the end of
the White House’s hopes of shuttering Guantanamo Bay.
Opposition to Obama’s plan to move detainees to the U.S. grew
steadily in the weeks after Wolf’s letter became public. On May 20,
2009, the Senate voted g0-6 to eliminate $80 million that had
been budgeted for closing the detention facility. The House had
stripped the funding from its own version of the spending bill less
than a week earlier,

The Uighur controversy was a “turning point,” Wittes said.

“Until the Uighuts, the administration had the wind to its back.
The executive orders were well received, and there was a sense of
momentum behind the idea of closing Guantanamo,” he said. “But
suddenly, you began to see Democratic opposition because of
‘not-in-my-backyard’ concerns and Republican opposition on
ideological grounds. The administration started getting asked why
they wanted to close down Guantanamo so badly, and they didn't

have a compelling answer,”
————————

At the end of that year, the Democratic- Military tribunals “are an
controlled House effectively killed the affront to the Geneva
administration’s last-ditch plan for a Conventions.” —Raha

Wwal Rights First
Guantanamo replacement. After months ala, Human Rights Firs

of scouting nonmilitary facilities,

officials had settled on the nearly vacant Thomson Correctional
Center in rural inois. The administration wanted to buy the
maximum-security prison and upgrade its defenses so it could
safely house Guantanamo’s detainees. But when the White House
asked the House Appropristions Committee for $200 million to fund the
project, the panel summarily rejected the request.

Opposition to closing Guantanamo has continued to build, in part
because of other administration missteps. In November 2009,
Attorney General Eric Holder announced that the U.S. would try
Khalid Shaikh Mohammed, accused of masterminding the
September 11 terrorist attacks, in federal Distriet Court in New
York City. Republicans cried foul, arguing that the extensive
security measures required would paralyze the city and cost as
much as to $1 billion. With public opinion running strongly
against the idea, Obama aides have indicated that the president is
virtually certain to eventually order that Mohammed be tried
before a military tribunal,

DISSENTING VOICES
Still, the legal community is not unanimous in thinking that
Guantanamo is the best place for trying suspected terrorists. Raha
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Wala is an expert with Human Rights First who has observed
multiple commission hearings at Guantanamo. He believes that
the military-tribunal system is “fundamentally flawed” and that
federal criminal court would be a far better—and more effective
—venue. Wala points out that civilian prosecutors can charge
suspected militants with conspiracy, material support for
terrorism, and a range of other related offenses. Military tribunals,
by contrast, are typically reserved for serious violations of the laws
of armed conflict. Conspiracy and material support for terrorism
have never been considered war crimes, Wala says.

“Attempts to rewrite the laws of war now are not only an affront to
the Geneva Conventions but also constitute ex post facto
punishment (creating a crime to fit acts already committed), which
is prohibited under international law and the U.S. Constitution,”
he wrote in an e-mail.

Wala noted that civilian prosecutors have won more than 400
convictions for terrorism-related offenses since the September 11
attacks; the military-tribunal system at Guantanamo has convicted
only six detainees, including Muhammed.

“The numbers speak for themselves,” Wala said while visiting
Guantanamo last month.

Other legal experts say that the government should maintain
Guantanamo Bay, just not in its current form. Eugene Sullivan, a
former chief judge for the U.S. Court of Appeals for the Armed
Forces, and former FBI Director Louis Freeh believe that the best
solution would be for Congress to approve the creation of a new
federal criminal court at Guantanamo; the government would fly
civilian jurors in from the mainland for trials. Such a system, they
contend, would give detainees access to the legal protections
enshrined in the American judicial system while avoiding the
disruptions and expenses that would come from holding terrorism
trials in urban areas.

“You could give the detainees the benefit of a jury trial but do it in
a safe, secure, and remote environment,” Sullivan said in an
interview. “There’s no need to invent a new system of justice; the
one we have can easily be adjusted to accommodate these kinds of
cases.”

But some Guantanamo critics do want to invent an entirely new
way of trying terrorism suspects. In 2008, Neal Katyal, then a
Harvard law professor best known for winning the Supreme Court
case that struck down the military-commission system, and Jack
Goldsmith, an assistant attorney general in the George W. Bush
administration, proposed creating a “national-security court” in
which federal judges with lifetime tenure would rule on whether
the government could detain a suspected terrorist without a
formal conviction.

Detainees would have defense lawyers with top-level security
clearances and would be able to periodically challenge their

Tof 10 5/312011 3:54 PM
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incarceration. But prosecutors would have more power than in
existing civilian courts, including the ability to use some hearsay
evidence and material gathered from interrogations that took
place before a suspect was given a Miranda warning.

Katyal now serves as the Obama administration’s acting solicitor
general, the government’s top lawyer. It’s not clear what his
Justice Department and White House bosses think of the Katyal-
Goldsmith proposal. Many close observers of the military-
commission process doubt that such a court is likely,

Sullivan said he received “several calls from people connected to
the White House.” He declined to detail whom he spoke to or how
they responded to his proposal, however, and he acknowledged
that the government shows no signs of moving toward creating a
criminal court at Guantanamo.

Matthew Waxman, a Columbia law professor who was the first
deputy assistant secretary of Defense for detainee affairs in
2004-035, said that the government probably won't close or
substantially alter Guantanamo in the near term. He noted that
the Supreme Court decision giving detainees the right to challenge
their incarceration effectively blessed the continued operation of
the military-tribunal system; Congress has blocked all efforts to
close the prison; and even the White House has been steadily
backing away from the idea.

“One could say that we've reached a point where all three branches
of the U.S. government have now essentially signed off on
Guantanamo, despite the continuing public controversy about the
camp and the massive political opposition to it,” Waxman said in
an interview. “It’s easy to say, ‘Let’s close Guantanamo.’ It's hard
to come up with a good, viable alternative.”

GUILTY, GUILTY, GUILTY

For now, Guantanamo’s detention system remains largely
unchanged. The U.S. has spent nearly $2 billion since 2002 on the
detention system here, Most detainees live in communal housing
where they have access to PlayStation 3 video-game systems and
Arabic translations of the Harry Potter books and Don Quixote. On
a recent visit, a reporter witnessed a pair of thick-bearded
detainees watching a large flat-screen TV with their feet up on the
table. Both men wore wireless headsets. The camp’s military
physicians say that the most common injuries they see result from
the detainees’ spirited soccer games.

Noor Uthman Muhammed is in fairly poor health, and it seems
unlikely that he takes part in the marathon soccer matches. In
mid-February, rights activist Wala was among a large contingent
of journalists and advocates who flew to Guantanamo Bay aboard
a military plane to observe what was expected to be a full military
trial for the Sudanese inmate. Shortly after, however, military
officials said that Muhammed had decided to plead guilty to a pair
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of terrorism-related charges, effectively short-circuiting the trial.

In the courtroom, Modzelewski asked Muhammed, frail in a loose-
fitting white jumpsuit, if he understood the chargeés against him
and was comfortable waiving his right to a full trial. Muhammed,
whose leg was twitching beneath the wooden desk, quietly
answered “na’am”~Arabic for “yes”—in response to each question.

“Your pleas of guilty are provident, and 1 accept them,”
Modzelewski said.

The following morning, Modzelewski summoned a 15-person pool
of officers from the Army, Navy, Air Force, and Marine Corps who
had been surmnmoned to decide how much longer Muhammed
would remain in prison. Their backgrounds offered thumbnail
sketches of the past decade of war. An Army officer who served in
the violent Iraqi city of Samarrah talked about how his roommate
was severely burned while trying to pull a wounded soldier out of a
burning vehicle. An officer who served in South Korea spoke about
a close friend who had been killed in the Pentagon on September
11. In a halting voice, he said he remained in contact with his
friend’s daughter. “1 still send her the occasional Christmas card,
just to check in,” he said.

Muh d’s military defe attorney asked Modzelewski to
strike both officers from the jury, arguing that they had “implied
bias” because each had close comrades who had been hurt or killed
by al-Qaida, the organization that Muhammed had pleaded guilty
to supporting. She did strike them. After a few hours of legal
wrangling, nine jurors remained, and Muhammed’s military
prosecutors began presenting their case.

Navy Lt. Cmdr. Arthur Gaston, one of the lead military
prosecutors, said that Muhammed helped create a generation of
terrorists during his four years at the Khalder training camp in
eastern Afghanistan. Muhammed served as the camp’s deputy
commander, Gaston said, teaching aspiring terrorists how to select
targets and how to use weapons and explosives. He noted that
Khalder produced prominent militants such as Ahmed Ressam,
the so-called millennium bomber, who was convicted of trying to
blow up Los Angeles International Airport on New Year’s Eve
1999; Zacarias Moussaoui, who was supposed to be the 20th
hijacker on September 11; and Mohamed Rashad Daoud
al-Owhali, a terrorist connected to al-Qaida’s 1998 attack on the
U.S. Embassy in Kenya,

“Terrorists are not born—they are made,” Gaston told the jury.
“And the accused in this case, Noor Uthman Muhammed, has
made hundreds of them.”

Cabot, who has been working on the case pro bono for several
years, began his defense by showing the courtroom an undated
family photo of Muhammed as a young man in Sudan shortly
before the deaths of his parents. Muhammed grew up as a
destitute orphan, Cabot said, whose primary comfort came from
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his deepening Islamic faith. He acknowledged that Muhammed
spent several years at Khalder but described him as a “low-level
functionary” whose main duties were cooking, cleaning, and
running errands. He stressed that Mohammed had never joined
the Taliban or al-Qaida and was on his way home to Sudan when a
joint team of Pakistani and CIA operatives captured him in a safe
house in Pakistan.

“He's not Osama bin Laden,” Cabot said. “He’s not the living
embodiment of al-Qaida.”

Cabot’s defense did not sway the military jury. On Febroary 19,
they sentenced Muhammed, whose beard is flecked with gray and
who is believed to be in his mid-40s, to 14 years of additional
confinement at the prison. Fortunately for Muhammed, he won't
end up serving nearly that much time. His plea deal with the
military prosecutors calls for him to spend only 34 more months at
Guantanamo Bay, provided that he cooperates with the
government when it brings charges against higher-ranking
militants such as Abu Zubaydah, who is accused of providing
direct operational support to al-Qaida.

After the trial, Cabot told reporters that Muhammed finally had
“some certainty in his life” about when he would be able to leave
Guantanamo Bay. If everything goes according to plan, the
militant will be released in December 2013, more than 11 years
after he was first brought to Cuba. The Guantanamo Bay prison
will almost certainly remain long after Muhammed returns home
to Sudan.

ADVERTISEMENT
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HOUSE OF REPRESENTATIVES
WASHINGTON, D.C. 20515

Frank R. Woir July 21, 2011

Tentu DisTricT, VIRGINIA

Dear Senator Feinstein:

I write to share some additional information for
consideration in advance your committee’s hearing on Matthew

Qlsen’s nomination to lead the National Counterterrorism Center.

Please do not hesitate to contact me at 202-225-5136 if I

can provide any additional information on these serious concerns.

Best wishes.

[STGNATURE]

Frank r_. Wolf
Membher .. _ongress

The Honomnle Dianne Feinstein
Chairman

Senate Select Commitree on intelligence
331 Hart Senate Office Building
Washington DC 20510
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During a May 7, 2009, Senate hearing, Attorney General Eric Holder said,
"With regard to those you wauld describe as terrorists, we would not bring them
into this country and release them, anyone we would consider to be a terrorist.”

It is now well known from numerous press accounts, including Newsweek, The
Washington Post, and National Journal, that the Obama Administration’s Guantanamo Review
Task Force, led by Matthew Olsen, recommended the transfer and release of at least two Uyghur
detainees, who were members of a recognized terrorist group, to the United States in April 2009.
The secret transfer was to take place on or around May 1, 2009.

The Uyghur detainees held at Guantanamo Bay are trained terrorists and members or
associates of the Eastern Turkistan Islamic Movement (ETIM), a designated terrorist group
affiliated with al Qaeda, as designated by both the U.S. government and the United Nations.
Whether their intended victims were Chmese or Americans, a trained terrorist is a terrorist, under
U.S. immigration law,

According to testinfony and government documents, many of the Uyghur detainees have
admitted to training at ETIM camps in Tora Bora under the direction of ETIM leader Abdul Haq
prior 1o their capture by Pakistani authorities in the Federally Administered Tribal Areas (FATA)
of Pakistan,

By recommendation of the task force led by Mr. Olsen, the Uyghur detainees were to be
secretly settled in an apartment in northern Virginia under an unknown immigration statute. The
immigration status of these detainees remains one of the critical unknown questions surrounding
this failed effort. A careful reading of U.S. immigration law shows a broad and strict ban on the
entry of any member of a terrorist organization.

As a former special counselor to the attorney general, Mr. Olsen should have been well
aware of the strict statutory restrictions that would bar the admission of any alien who is
affiliated with a recognized terrorist organization into the U.S. As the Senate Select Committee
on Intelligence considers Mr. Olsen’s nomination to lead the National Counterterrorism Center,
they should carefully consider his judgment in recommending the legally-questionable secret
release of the Uyghur detainees into the U.S.

Under Title 8, Chapter 12 of U.S. Code on “Inadmissible Aliens,” the law clearly and
unconditionally bars a member, representative or associate of a recognized terrorist organization
from receiving any sort of visa, refugee or asylum to the U.S. The law prohibits entry to the U.S.
for any individual who has “engaged in a terrorist activity” or is “a representative of a terrorist
organization,” “a political, social, or other group that endorses or espouses terrorist activity,” “is
a member of a terrorist organization,” “endorses or espouses terrorist activity or persuades others
to endorse or espouse terrorist activity or support a terrorist organization,” or “has received
military-type training from or on behalf of any organization that, at the time the training was
received, was a terrorist organization.”

The only limited exception to this strict ban is for the attorney general to exercise
“parole” status into the U.S. for a limited amount of time in the case of “significant public
benefit.” If this option were to be exercised, it would conflict with the administration’s stated
intent to permanently settle the Uyghur detainees in the U.S. It also would raise serious
questions about whether the task force, led by Mr. Olsen, recommended the settlement of
terrorist detainees would have “significant public benefit.”
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The ETIM is a terrorist group that uses violence against civilians for the creation of an
mdependent Islamic state — in the image of the Taliban’s Afghanistan — in the Xinjiang region of
China.! The group is linked to a number of terrorist attacks in China during the mid-1990s,
including several bus bombings that killed dozens and injured hundreds of innocent civilians®, as
well as threats of attacks against the 2008 Olympics in Beijing. Over the past decade, the group
has predominantly operated out of Afghanistan and Pakistan and has developed close links with
al Qaeda and the Taliban.

On August 19, 2002, then Deputy Secretary of State Richard Armitage designated the
ETIM as “a terrorist group that committed acts of violence against unarmed civilians. " The
group was designated by the State Department under Executive Order 13224, “Blocking
Property and Prohibiting Transactions With Persons Who Commit, Threaten to Commit, or
Support Terrorism,” which defines terrorist as “activity that (1) involves a viclent act or act
dangerous to human life, property, or infrastructure; and (2) appears to be intended to intimidate
or coerce a civilian population; to influence the policy of a government by intimidation or
coercion; or to affect the conduct of a government by mass destruction, assassination,
kidnapping, or hostage-takmg In 2004, the State Department further added the ETIM to the
“Terrorist Exclusion List” (TEL) under section 411 of the USA Patriot Act of 2001 (P. L 107-
56), which prohibits members of designated terrorist groups from entering into the U. 2

Later in 2002, the U.S. Embassy in Beijing reported that two members of the ETIM were
deported from Kyrgyzstan after allegedly plotting to attack the U.S. embassy there.® Following
the attempted attack, the U.S., Peoples Republic of China, Afghanistan, and Kyrgyzstan asked
the United Nations to destgnate the ETIM as a terrorist group under Secumy Council resolutions
1267 and 1390, which provide for the freezing of the group’s assets.”

In April 2009 -- the same month the release of the Uyghur detainees was being planned -
the Obama Administration added the current leader of the ETIM (also recognized as the ETIP),
Abdul Hagq, to terrorist lists under Executive Order 13224, follewing U.N. recognition of Hagq,
under Security Council Resolution 1267, as an individual affiliated with Osama bin Laden, al
Qaeda, or the Taliban. According to Stuart Levey, Treasury under secretary for Terrorism and
Financial Intelligence, “Abdul Haq commands a terror group that sought to sow violence and
fracture international unity at the 2008 Olympic Games in China."®

The ETIM’s relationship with al Qaeda has grown since it was invited by the Taliban to
conduct training in Afghanistan in the late 1990s, followed by the move of the ETIM
headquarters from the Xianjang region to Kabul in September 1998. ° By 2005, Abdul Haq had
been admitted to al Qaeda’s “Shura Council”'® and on November 16, 2008, an al Qaeda
spokesman “stated that a Chinese citizen named ‘Abdul Haq Turkistani’ was appointed by
Osama bin Laden as the leader of two organizations — ‘al Qaeda in China’ and ‘Hizbul Islam Ll-
Turkistan.”” This appointment was also confirmed by Abu Sulieman, a member of al Qaeda.'!

* CBS News internet Terrorism Monitor. “East Turkistan Islamic Party Appeuols For New Recruits in New Video.”
<bttp://www.chsnews.com/blogs/2008/04/15/monitor/entry4948735.shtmi?source=search story>

* Gunaratna, Rohan and Acharya, Arabinda. Islamic Terrorist Threats to China. p. 42

? Congressional Rasearch Service. U.S.-Ching Counterterrorism Cooperation: Issues for U.S. Polity, p. 5.

* CRS Report. P. 5

* CRS Report. P. 6

© CRS Report, P. 5

? CRS Report. P.S

* U.S. Treasury Department. Treasury Torgets Leoder of Group Tied to Al Qoide. <<http:/fwww.treas.gov/press/releasesIg92 hum>>
® Gunaratna. p. 60

¥ CRS Report p. &

 Gunaratna p. 54
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1t is abundantly clear that the Uyghur detainees held at Guantanamo Bay are affiliated
with the ETIM and trained under Abdul Haq in 2001. According to the detainees’ sworn
statement to U.S. authorities, many acknowledged that they had trained in an ETIM training
camp in Tora Bora from June to November 2001 and at least one confirmed, *The person
running the camp was named Abdul Hagq.”"

Following the U.S. invasion of Afghanistan in fall 2001 cooperation between the ETIM
and the Taliban increased. It is reported that the ETIM’s leader prior to Abdul Hag, Hasan
Mahsum, “led his men to support Taliban and fight alongside them against U.S. and the coalition
forces. On 2 October 2003, Hasan Mahsum was killed, along with 8 other Islamic militants, by a
Pakistani army raid on an al Qaeda hideout in South Waziristan area in Parkistan.”"®

Additionally, a January 2008 al Qaeda in Afghanistan publication, “Martyrs in Time of
Alienation,” identified 120 “martyrs” - including five Uyghurs from Xianjiang and who trained
in Tora Bora — who fought with the Taliban in Afghanistan against U.S. troops. One is reported
to have been killed fighting U.S. forces during the invasion in 2001."* Hasan Mahsum
confirmed, prior to his death in 2003, that ETIM members trained and fought with al Qaeda
forces in Afghanistan.!®

In addition to their affiliation in a designated terrorist organization and association with al
Qaeda leader Abdul Hag, these detainees fervently believe in the creation of a Taliban-style
Islamist state in northwestern China and do not share American values of respect, tolerance, and
religious pluralism. In fact, one recent press account stated that, “Not long after being granted
access to TV [at Guantanamo}, some of the [Uighurs] were watching a soccer game. When a
woman with bare arms was shown on the screen, one of the group grabbed the television and
threw it to the ground, according to the officials.™"

Reports indicate that the ETIMs philosophy has dramatically evolved as a result of their
training and cooperation with al Qaeda and the Taliban over the last decade. According to two
experts, Rohan Gunaratna and Arabinda Acharya, “In the post-9/11 era, ETIM began to believe
in the global jihad agenda. Today, the group follows the philosophy of al-Qaeda and respects
Osama bin Laden. Such groups that believe in the global jihad do not confine their targets to the
territories that they seek to control... [The ETIM] is presenting a threat to Chinese as well as
Western targets worldwide.”"’

Although the Uyghur detainees may not have been considered “enemy combatants” by
the Obama Administration, U.S. immigration law clearly bars the admission of members of
recognized terrorist groups. The Senate should carefully consider the legal steps that Mr. Olsen
and his task force recommended be used to bring the ETIM detainees into the U.S. for permanent
settlement. If his task force advocated exploiting limited “parole” entry for the detainees with
the intended goal of permanent settlement, it would go against the letter and spirit of the law.

" The Guantanamo Dacket - The New York Times, << htte://projects nytimes.com/guantanamo/detainees/277-bahtiyar-mahnutif2>>

© Gunaratna p.52

RS Report. P, 7

* Gunaratna. P. 61 .

= Hook, Janet. "Democrats foce hard time over Guantonamo.” Los Angeles Times. <http://www.latimes.com/news/nationworid/natien/ia-na-

Bitmo-politics?-2009may07,0,3870315 story>
¥ Gunaratna, P. 65
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Title 8. Chapter 12. Subchapter II. Part IL. § 1182.
Inadmissible aliens

(a) GARRYS , B8 7 vy R L B (T
Except as otherwise provided in this chapter, aliens who are inadmissible under the following
paragraphs are ineligible to receive visas and ineligible to be admitted to the United States:

(1) a consular officer, the Attorney General, or the Secretary of Homeland Security
knows, or has reasonable ground to believe, is engaged in or is likely to engage after
entry in any terrorist activity (as defined in clause (iv));

(IMT) has, under circumstances indicating an intention to cause death or serious bodily
harm, incited terrorist activity;

(V1) is a member of a terrorist organization described in clause (vi)(III), unless the alien
can demonstrate by clear and convincing evidence that the alien did not know, and should
not reasonably have known, that the organization was aterrorist organization;

(IX) is the spouse or child of an alien who is inadmissible under this subparagraph, if the
activity causing the alien to be found inadmissible occurred within the last 5 years,

is inadmissible. An alien who is an officer, official, representative, or spokesman of the
Palestine Liberation Organization is considered, for purposes of this chapter, to be
engaged in a terrorist activity.

(ii) Exception Subclause (IX) of clause (i) does not apply to a spouse or child—

0] who did not know or should not reasonably have known of the activity causing
the alien to be found inadmissible under this section; or
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(I) whom the consular officer or Attorney General has reasonable grounds to believe has
renounced the activity causing the alien to be found inadmissible under this section.

(1II) A violent attack upon an internationally protected person (as defined in section 111
(b)(4) of title 18) or upon the liberty of such a person.

(V) The use of any—

(a) biological agent, chemical agent, or nuclear weapon or device, or
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(V) to solicit any individual—
(aa) to engage in conduct otherwise described in this subsection;

{(bb) for membership in a terrorist organization described in clause (vi)(1) or
(vi)(ID); or

(cc) for membership in a terrorist organization described in clause (vi)(Ill) unless
the solicitor can demonstrate by clear and convincing evidence that he did not
know, and should not reasonably have known, that the organization was a terrorist
organization; or

(dd) to a terrorist organization described in clause (vi)(IIl), or to any member of
such an organization, unless the actor can demonstrate by clear and convincing
evidence that the actor did not know, and should not reasonably have known, that
the organization was a terrorist organization.

(v) “Representative” defined As used in this paragraph, the term “representative” includes an
officer, official, or spokesman of an organization, and any person who directs, counsels,
commands, or induces an organization or its members to engage in terrorist activity.
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(F) Association with terrorist organizations

of this title, in §

returned to the custody from which he was paroled and thereafter his case shall continue to be
dealt with in the same manner as that of any other applicant for admission to the United States.
(B) The Attorney General may not parole into the United States an alien who is a refugee unless
the Attorney General determines that compelling reasons in the public interest with respect to
that particular alien require that the alien be paroled into the United States rather than be
admitted as a refugee under section 1157 of this title.
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Chairman FEINSTEIN. A housekeeping duty, if I may. If you
would answer the following questions yes or no, please: Do you
agree to appear before the Committee here or in other venues when
invited?

Mr. OLSEN. Yes.

Chairman FEINSTEIN. Do you agree to send officials from the
NCTC and designated staff when invited?

Mr. OLSEN. Yes.

Chairman FEINSTEIN. Do you agree to provide documents or any
other materials requested by the Committee in order for it to carry
out its oversight and legislative responsibilities?

Mr. OLSEN. Yes.

Chairman FEINSTEIN. Will you ensure that the National Counter-
terrorism Center and its officials provide such material to the Com-
mittee when requested?

Mr. OLSEN. Yes.

Chairman FEINSTEIN. Do you agree to inform and fully brief, to
the fullest extent possible, all members of this Committee of intel-
ligence actions and covert actions rather than only the Chairman
and Vice Chairman?

Mr. OLSEN. Yes.

Chairman FEINSTEIN. Thank you very much.

Mr. Olsen, the ranking member brought up the questions that
have been raised by a Member of Congress. We discussed them in
our meeting. And in your prepared testimony, on page five, you dis-
cuss them as well.

You indicate that in April of 09 you were part of a team of offi-
cials who provided a briefing about the initial stages of the process
of reviewing detainees. And you were authorized during the brief-
ing to discuss the review process. You were not authorized to dis-
cuss deliberations or decisions on specific detainees.

And so, in accordance with those rules, you state, on page five,
“We provided a full and candid briefing about the detainee review
process.” So I would like you to address this issue—you have read
Congressman Wolf’s letter—and address it head on, if you will, for
this Committee.

Mr. OLSEN. Yes. Thank you very much, Madam Chairman, and,
as well, Vice Chairman Chambliss, for providing me with the op-
portunity to address those questions that were raised.

Let me just say at the outset that there were essentially, as I un-
derstand from Congressman Wolf's letter, two questions or con-
cerns.

One was that we altered threat information—that that informa-
tion was altered in the course of the task force review and that
there was intentional misleading of him during a briefing. And I
will say, just at the outset, that neither one of those things oc-
curred. And I appreciate the opportunity to provide additional ex-
planation of that.

First, the question of whether or not threat information was
changed or altered over the course of the task force review—the job
that I had as the executive Director of the Guantanamo review
task force in 2009 was to bring together career professionals and
compile all of the information that had been obtained over the
course of several years about each detainee—something that hadn’t
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been done before—and to bring that information together in one
place and to give that information a fresh and independent and ob-
jective review.

We took that information and under my leadership, and under
guidelines that we adopted as part of an interagency effort, we
looked at that information. It was my responsibility to ensure that
that was done in an impartial and unbiased way, that all the infor-
mation was reviewed, that it was done with an interagency ap-
proach, that every dissenting or disparate opinion or view was fully
aired.

And then we took that information and presented it to a group
of senior-level decisionmakers, along with our recommendations.
And then the decisions were made based on that information by a
senior-level group or review panel from six different agencies. The
result of that work over the course of a year was that all 240 de-
tainees were given a disposition, and in every single case, every de-
tainee was determined on a unanimous basis on what the appro-
priate status was of that detainee.

There was never, at any time, any effort to change threat infor-
mation, to hide from any fact. The explicit guidance—my particular
responsibility, I believed, was to follow every fact and be as precise
and specific and rigorous in analyzing those facts and then pre-
senting that information to the policy-level decisionmakers.

There were occasions when we looked at facts and looked at
them differently than prior assessments had done. In particular,
JTF-GTMO—joint task force at Gitmo—had prepared assessments.
We looked at those. Those were all part of our information. And in
many cases—most cases, I believe—we agreed with those assess-
ments. But there were instances when we looked at those facts and
came to different conclusions. But there was never, on any occa-
sion, an effort to change, alter or hide from those facts. Those were
all fully aired.

On the second question, if I may—the question of whether or not
I intentionally misled Congressman Wolf in a briefing—again, I did
not. We met in April of 2009, in his office. I was part of a team
from the Department of Justice and the White House that went to
brief Congressman Wolf on not just the Guantanamo review task
force but all three of the task forces that were set up under the
three executive orders issued by President Obama in January of
2009.

This was at the very early stages of our review process. We had
really just begun the effort to review the first set of detainees. And
it was made clear to Congressman Wolf before that briefing and
during that briefing that the ground rules would be that we could
discuss the process that we were undertaking to conduct that re-
view, but that we were not authorized to discuss any particular de-
cisions or any specific detainees.

We did, in fact, lay out the process for him, and I understand
that now he has expressed concern that he was not given full infor-
mation about the actual decisionmaking status with respect to the
group of detainees known as the Uighurs, the Chinese Uighurs,
who were at Guantanamo. I did not discuss, because I was not au-
thorized to discuss or make a unilateral decision as a career De-
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partment of Justice official, what the status was of that decision-
making process.

I certainly—as I've said to Congressman Wolf in a conversation
I had with him on the telephone a few months ago, I understand
his frustration and I very much, very much regret that he has the
view that I intentionally misled him. And I do hope that if I'm con-
firmed, I would have the opportunity to regain his trust and work
with him in a collaborative and cooperative way, moving forward.

I will say that as a general matter I have been candid, honest
and direct in all of my interactions with Congress. I have met
many times with staff and Members, particularly of this Com-
mittee, over the course of my career as a career government offi-
cial, not only on the Guantanamo review but also on the FISA
Amendments Act and other matters.

And T have taken it as a matter of pride and a deeply held view
that I have been honest and candid and direct on all occasions. And
as I said, I do hope I have the opportunity to regain the trust of
Congressman Wolf and work with him.

Chairman FEINSTEIN. Thank you very much. Mr. Vice Chairman.

Vice Chairman CHAMBLISS. Thanks, Madam Chair.

Mr. Olsen, let me carry that question one step further because,
obviously, it’s a very, very serious issue when you have a member
of Congress who thinks he’s been misled. So I want you to have full
opportunity to explain it. And I want to quote to you what Con-
gressman Wolf’s recollection of the scenario was. In the memo-
randum that he prepared within the last couple of weeks that I
know you've had the opportunity to look at, here’s what he says:

He said, “It has recently come to my attention that I was misled
about the status of the transfer of the Uighur detainees in April,
2009. This information confirms the Newsweek report that career
federal employees were explicitly directed to hide this information
from Members of Congress, especially Republican Members. During
an April 22nd, 2009, meeting in my office with members of the
Guantanamo Bay detainee review task force, including Mr. Olsen,
I inquired about the status of the potential transfer of Uighur de-
tainees to the United States.”

“Mr. Olsen indicated that a decision had not yet been reached on
the transfer of the detainees. None of the other career or political
officials in the meeting countered Mr. Olsen’s assertion. That is
why I was deeply concerned to learn, in an April, 2011, Washington
Post article, that the final decision on the transfer of the Uighur
detainees had been made during a White House meeting eight days
before my meeting with Mr. Olsen.

“According to the Washington Post article, the first concrete step
toward closing the detention center was agreed upon during an
April 14, 2009, session at the White House. It was to be a stealth
move. They were going to show up here and we were going to an-
nounce it,” said one senior official describing the swift, secretive op-
eration that was designed by the administration to preempt any
political outecry that could prevent the transfer.””

Mr. Wolf goes on, “Following the publication of this article in
April, I personally called Mr. Olsen to ask whether he was aware
at the time of my meeting with him on April 22nd, 2009, that a
decision had already been made on the transfer of the detainees.
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He told me that he was aware of the decision prior to our meeting.
I believe that I was intentionally misled by Mr. Olsen and other
administration officials during my April 22nd meeting with the
task force.

“I am also concerned that the Attorney General did not acknowl-
edge that a decision had been made when he appeared before the
House Commerce, Justice, Science Appropriations Subcommittee
the following day. That’s why I was surprised when my office was
notified by a career federal employee that the administration was
misleading the Congress and planned to secretly transfer the de-
tainees around May 1, 2009.”

Now, I understand, Mr. Olsen, you're saying you were not at lib-
erty to discuss the details of any particular detainee, but this goes
beyond that. His comments go beyond that. So I want to give you
a full opportunity to address exactly what Congressman Wolf re-
members about that meeting.

Mr. OLSEN. Yes, thank you very much, Vice Chairman. At the
time that that briefing occurred of Congressman Wolf on April 21st
or 22nd, there had, at that point, been a decision by senior-level
members of the administration—again, our process was to make
recommendations to a senior review group. In this case, this went
to a very high-level group of senior officials.

And the decision at that point—I think April 14th is the right
date; I've gone back and looked at my notes—there had been a de-
cision to take, move, transfer a small number of detainees—Uighur
detainees—to the United States. There was not, at that time, a de-
cision on which detainees to move or, as I recall, no decision about
where, exactly, they would go. But I remember, at the time of the
briefing, that there had actually been, as I said, a decision to move,
I think two, detainees—two Uighur detainees—to the United
States, to transfer those detainees to the United States.

So at that time, there had been that decision.

The FBI and the Department of Homeland Security, as I recall,
were given the responsibility—not my task force; not the Guanta-
namo task force—to determine which detainees were the right two
to move, given a number of considerations, when to do that, under
what circumstances, and where they would go. And those efforts
were under way.

At no time did I say that there was no decision to Congressman
Wolf. I just believe that that is a misrecollection or misperception.
I did say that I was not—we were not authorized to talk about spe-
cific decisions that were then under way, and I was not authorized
to talk about specific detainees.

Again, so I do understand his frustration. I don’t—I did not mis-
lead. I was not in a position to decide myself at that time that I
was going to lay out exactly where that decisionmaking process
was. We had met before that briefing and talked about what we
were going to say and what we were going to talk about in terms
of the review process. And I do very much regret that he has taken
that view and I do understand his frustration with learning
through the press later that that decisionmaking process was well
under way.

But Senator, that is exactly where that stood on that day. When
I briefed Congressman Wolf, there had been a decision to bring two
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detainees. They had not been identified as to which ones. And, as
I recall, there was no decision about exactly where they would go
within the United States.

Vice Chairman CHAMBLISS. In Congressman Wolf's memo, he re-
fers to other career political officials that were in that meeting. Did
you go back and visit with those individuals to get their recollec-
tion of exactly what was said after Congressman Wolf came for-
ward with this?

Mr. OLSEN. I've talked to others who were part of the prepara-
tion for that briefing. I have not talked to—I have talked to other
members of that briefing team previously, so several months ago
I talked to, because I talked to Congressman Wolf, I think, in April
of this year. And around that time, I talked to a number of the in-
dividuals who were part of that briefing. And it was—and I think
our recollections were the same as to how that briefing went.

Vice Chairman CHAMBLISS. Can you provide the Committee with
the names of those other individuals that were in that meeting at
that time, within the next 24 hours?

Mr. OLSEN. Absolutely. Absolutely. And the other step I took,
Vice Chairman, was to talk to the Department of Justice legislative
affairs office. And I believe that the Assistant Attorney General
submitted a letter to the Committee along the same lines, that the
ground rules for that briefing were that we would talk about the
process, but not specific decisions or detainees.

And, in fact, a letter was sent to Congressman Wolf in July of
2009, so three months after the April 2009 briefing, which re-
affirmed that decision, and that specific detainees were not the
subject on which briefings would occur or had occurred, but that we
were able to talk about the process. And so even at that time, in
July of 2009, in a letter to Congressman Wolf, that was made clear
and presented to Congressman Wolf in a letter from the Depart-
ment of Justice.

Vice Chairman CHAMBLISS. Thanks, Madam Chair.

hM;". OLSEN. If T may, may I just add one other quick point on
this?

Chairman FEINSTEIN. Please.

Mr. OLSEN. Because I really want to address what I understand
is an understandable concern from the Committee if I'm confirmed
and I'm in a position such as the Director of NCTC.

I believe wholeheartedly that, in that role, that I have an abso-
lute obligation, to the best of my ability, to provide all intelligence
information in a full and timely way to this Committee. And I be-
lieve, if I am in that position, my authority, my ability to make
that judgment in an autonomous and unilateral way, greatly ex-
ceeds what it was in April of 2009. And the Committee has my full
commitment that I will live up to that obligation.

Chairman FEINSTEIN. Mr. Vice Chairman, there is a letter dated
July 22nd signed by Ron Weich, Assistant Attorney General, which
clearly states the career officials who provided the briefing, includ-
ing Mr. Olsen, were authorized by the Department to discuss the
review process in general but were not authorized to discussion de-
liberations or decisions about any specific detainees.

And it goes on to say, “Consistent with the parameters set for
the briefing, he did not”—he, being Matt Olsen—“did not discuss
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letter will go in the record and obviously be available.
[The information referred to follows:]
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U.S. Department of Justice

Office of Legislative Affairs

Office of the Assistant Attorney General Washington, D.C. 20330

July 22,2010

The Honorable Dianne Feinstein
Chairman

The Honorable Saxby Chambliss
Vice Chairman

Select Committee on Intelligence
United States Senate
Washington, D.C. 20510

Dear Madam Chairman and Mr. Vice Chairman:

We understand that a question has been raised about whether Matthew Olsen, a former
Justice Department official and the President’s nominee to serve as Director of the National
Counterterrorism Center (NCTC), provided accurate information during a congressional briefing
in April 2009. We are confident that Mr. Olsen did so.

The briefing in question was provided to a Member of Congress in April 2009 in an effort
to be forthcoming in the early stages of the Guantanamo Review Task Force process. The career
officials, who provided the briefing, including Mr. Olsen, were authorized by the Department to
discuss the review process in general but were not authorized to discuss deliberations or
decisions about any specific detainees. These ground rules, which are common for matters
involving ongoing Executive Branch deliberations, were made known before the briefing.
During the briefing, Mr. Olsen adhered to these rules and provided a thorough description of the
review process. Consistent with the parameters set for the briefing, he did not discuss internal
decision-making or the status of specific detainees.

Three months after the briefing, in a letter dated July 9, 2009, we reaffirmed this point to
the Member of Congress: “While we have not been in a position to brief Congress on ongoing
Executive Branch deliberations with respect to individual detainees, we were pleased to make
available to you and your staff the head of the Guantanamo Detainee Review Task Force to
describe the process by which that Task Foree is carrying out its work.” Since it was clear both
betore and after the briefing that the carcer officials were not authorized 1o discuss internal
deliberations or decisions on specific detainees, any assertion that Mr. Olsen lacked candor or
was in any way misleading during the briefing ts inaccurate and unfair,
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The Honorable Dianne Feinstein
The Honorable Saxby Chambliss
Page Two

We hepe this information is helpful. Please do not hesitate to contact this office if we
may be of further assistance regarding this or any other matter.

Sincerely,
[SIGNATURE]

Ronald Weich
Assistant Attorney General
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Chairman FEINSTEIN. The next one up was Senator Conrad and
he’s not here.

Senator Wyden.

Senator WYDEN. Thank you, Madam Chair.

And Mr. Olsen, thank you for our visit. I appreciated your candor
and also your taking extra time to go over and meet in a secure
facility so that we could discuss some sensitive matters.

I have been on this Committee for more than a decade now, and
I believe this is the first time we’ve had the top lawyer at the Na-
tional Security Agency before the Committee in an open session.

Now, I'm not going to get into any details of how the NSA does
business. But since you are the chief legal officer at one of the
country’s largest intelligence agencies, it’s safe to say that you are
an expert on surveillance law.

So I'd like to begin by asking a few questions about several areas
of surveillance law and about how you and your colleagues have in-
terpreted the laws so that we can get some of this information on
the public record.

The first question is, would you agree that key portions of the
USA PATRIOT Act have been the subject of significant secret legal
interpretations and that these interpretations are secret today?

Mr. OLSEN. Senator Wyden, thank you. If I may just say at the
outset, I did appreciate the opportunity to talk to you in both your
office and in the classified setting to talk about some of these mat-
t}e;rs. And 1 appreciate your ongoing interest and concern about
them.

The direct answer to your question is that there are provisions
of the PATRIOT Act that are the subject of matters before the For-
eign Intelligence Surveillance Court, a court that, by design, meets
in a classified setting. And some of the pleadings and opinions that
relate to the PATRIOT Act that have been part of proceedings be-
fore the Foeign Intelligence Surveillance Court are classified.

Senator WYDEN. So it is fair to say that key provisions of the PA-
TRIOT Act and how they’re legally interpreted are being kept se-
cret as of today.

Mr. OLSEN. It is certainly fair to say that there are opinions from
the court that are classified. I do feel it’s important to add that
those opinions are part of what is provided to this Committee and
that the activities that are undertaken in accordance with those or-
ders of the court are subject to extensive oversight from across the
government.

Senator WYDEN. Would you agree that key portions of the FISA
Amendments Act of 2008 have been the subject of significant secret
legal interpretations and that those are secret today?

Mr. OLSEN. Let me say yes, and then let me add that the answer
is that, similar to the PATRIOT Act, there are particular provisions
of the Foreign Intelligence Surveillance Act that, in the course of
implementing those provisions, the government—and I was part of
this effort—submits pleadings to the FISA court. And then, by de-
sign, again, under the statute, the FISA court issues—considers
those pleadings in a classified setting and then issues opinions au-
thorizing or not those activities.

And it is the case, if I may also add, that as we’ve reviewed those
opinions, as we've looked at those opinions, working with you and
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others, that it’s very difficult at times to separate those portions of
the opinions that are subject to—could be disclosed because they
only contained legal information versus the linkage or intertwining
of legal analysis and facts.

Senator WYDEN. So you have said that there are, in fact, secret
legal interpretations with respect to both the PATRIOT Act and the
FISA Amendments Act. And is there anything further that you can
tell us about their subject matter?

Mr. OLSEN. I don’t think there’s anything further that I can dis-
cuss in an open setting. I know you appreciate that, Senator. I
know you appreciate—obviously you do—the importance of pro-
tecting the sources and methods that are described in those opin-
ions.

I would restate what I just said, that——

Senator WYDEN. Let’s—my time is very short.

Mr. OLSEN [continuing]. Certainly.

Senator WYDEN. You've given thoughtful answers. As you know,
we have a difference of opinion here. It’s my view that we have to
keep operations and methods secret, but we’ve got to also have
public awareness of the laws on the books. We're going to continue
this discussion, I'm sure.

I need to ask you one other question, and that is on a different
legal topic. Do government agencies have the authority to use cell-
site data to track the location of Americans inside the United
States for intelligence purposes?

Mr. OLSEN. Senator, I know that that’s a question that you've
posed to the Director of National Intelligence, Director Clapper. It
is a question that is a complicated and difficult question to answer,
particularly in this setting.

I will say that the intelligence community is working as we
speak—I know we've talked to your staff—in developing a com-
prehensive answer to that question, which will be provided to you
in writing.

Senator WYDEN. Madam President, I know my time has expired,
but just a quick follow-up on that. You seem to be suggesting, then,
Mr. Olsen, that the executive branch has not yet settled that ques-
tion. Is that accurate?

Mr. OLSEN. I think it’s very important to be precise about exactly
what the question is. And I——

Senator WYDEN. The question is, does the government have the
authority to use sell-site data to track the location of Americans in-
side the country? I think you answered initially that it had not yet
been settled by the executive branch with respect to whether or not
there is that authority. I think this is an extremely important
point, and I just want to make that clear, and I believe you're say-
ing it has not yet been settled by the executive branch that it has
that authority.

Mr. OLSEN [continuing]. I think there are certain circumstances
where that authority may exist. I do think it’s a very complicated
and difficult question. And I would ask your indulgence to allow
that question to be prepared in an unclassified setting in writing
to you, Senator.

Senator WYDEN. Thank you, Madam Chair.
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Chairman FEINSTEIN. And if I may, Senator, I well know of your
concerns, and we have discussed them. And what I'd like to do in
our first hearing, in September, when we come back—assuming
there is an August break—I'd like to have that classified session,
and would ask, Mr. Olsen, that you have that memo prepared, that
the answer’s in writing, that you and any authorities you wish to
bring with you will attend the hearing. Do I have your agreement?

Mr. OLSEN. Yes, absolutely.

Chairman FEINSTEIN. Thank you very much.

Senator WYDEN. Madam Chair, just on this point, to wrap up, I
would just like to say to you and to colleagues that you have been
very fair in terms of handling this issue. As you know, Senator
Udall and I and other colleagues have had concerns about it. We've
been examining it in both classified and open session. And I want
to thank you for the way you’re handling it.

Chairman FEINSTEIN. Oh, you're very welcome. Happy to do it.

Senator Conrad.

Senator CONRAD. Madam Chair and Vice Chair and Members of
the Committee, instead of asking questions, I'd like to make a fur-
ther statement, if I could, Madam Chair, about this nominee. He
comes from a family that I have known for 30 years, a family that
was on the other side of the aisle from me. As I indicated before,
his father was the chief of staff of the man I defeated for the
United States Senate.

And yet he treated me with the greatest generosity of spirit that
anybody could ask for.

Now, I just want to say, these are people of the highest quality,
of the very highest quality, in every single way. The highest char-
acter—I would trust Matt Olsen with every penny that I've got, be-
cause of the character of this family.

And I know around here it’s all demolition derby. My God, when
does it end? If we can’t take somebody who has, at every step, been
endorsed with the strongest praise—people from the Republican
side of the aisle, the Democratic side of the aisle—the highest per-
formance standard, the highest quality standard, the highest char-
acter standard—and I understand we have an oversight responsi-
bility, we have a responsibility to ask the tough questions.

But I just want to say to colleagues, I would put my entire rep-
utation on the line for this nominee. That’s how strongly I feel.
So—you know, I've been here 25 years. I think I've conducted my-
self with character. And I hope it counts for something when we
have a nominee of this quality.

Chairman FEINSTEIN. Thank you very much, Senator. I think
those are very heartfelt remarks and very much appreciated. So
thank you.

Senator Coats.

Senator COATS. Thank you, Madam Chairman.

Mr. Olsen, I appreciate the discussion we had in my office ear-
lier, and your testimony today. Your educational background is su-
perb, and your experience background is, if not unmatched, very
impressive. And the recommendations that you've had from former
Attorney General Mukasey, Mr. McConnell and General Alexander
speak highly of you. And other people, very credible people, includ-
ing Senator Conrad, have spoken about your character, your fam-
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ily, the kind of person you are. And I think that’s high rec-
ommendation, from my colleague as well as from a number of other
people.

As you know, we discussed in my office the same concerns that
Senator Chambliss discussed with you. I don’t want to repeat all
of that. I do want to state that it’s disturbing that, assuming these
new sources are credible about a secretive plan, a stealth plan—
it’s disturbing if those are true. These are reputable news organiza-
tions. I assume The Washington Post—which I don’t always agree
with everything they do, but they usually check very carefully be-
fore they make this type of allegation. This is a serious allegation,
some kind of concocted White House stealthy, secret plan.

You've discussed and, for the record, explained your position rel-
ative to this, where you were and your relationship with Mr. Wolf
and so forth.

But the larger question is, given the politics of the issue at the
time, the fact that a decision was made by someone at the highest
levels to bypass through a stealthy, secret plan is a serious, serious
charge and, if true, a serious, serious offense.

My question to you is—and you made your pledge to us that you
will not withhold any type of intelligence that is available to you
from this Committee. And I take you at your word for that.

What I want to ask you is the reverse of that: If you become
aware of some action, some policy decision, some piece of intel-
ligence that this Committee ought to know about but that it is po-
litically sensitive and perhaps there are concerns that you might be
sharing information that people at policy levels don’t want shared,
are you willing to serve as an independent Director of NCTC and
provide us with your independent opinion as to that? I just think
it’s critical that we are aware of that.

And so I would like to get your reaction to that on the reverse
side of what you do know relative to intelligence, or what you don’t
know but have some concerns about not knowing—have something
withheld from you that you've said, you know, I don’t feel like I've
been given full information relative to what this Committee ought
to be aware of.

Mr. OLSEN. Yes, thank you very much, Senator. The answer is
yes, I absolutely do pledge to the best of my ability to provide my
unvarnished views to the Committee; as I said, I commit to pro-
viding full, timely intelligence information to the Committee at all
times. I commit to being an advocate for providing as much infor-
mation as possible to the Committee within the executive branch.
I wholeheartedly believe in the essential role that the Committee
plays, and that that role is a partnership, particularly when it
comes to intelligence matters and national security; that there is
no place for political considerations when it comes to counterter-
rorism and the fundamentally important mission of NCTC.

And so I would be both a person who would view that role as a
partnership with this Committee, that I would provide that infor-
mation and that I would be, as I said, an advocate for leaning as
far forward as possible, as my abilities allow, into providing that
type of information at all times to the Committee.

And if I could maybe just address, sir, the specific issue, I don’t
want the record to reflect that I view or had the understanding
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that there was a stealthy or secret effort to move detainees into the
United States. I don’t believe—I was not aware that that was ever
the case, and I don’t believe that ever was the case.

In other words, there was a decision to move two detainees—two
Uighur detainees to the United States. There was an effort under-
taken then by the FBI and DHS to determine who and where.

But I never was under any impression—I never believed that
that effort had progressed to the point that it was going to be a
secret or stealthy move but rather that the time for disclosing that
was being discussed and was not something that was my decision
to make.

Senator COATS. Thank you for that answer. I just want to restate
how critically important it is that we have a trust with each
other:

Mr. OLSEN. Yes.

Senator COATS [continuing]. Because we are dealing with mat-
ters of incredible importance to the safety and security of the
American people. And if we lose that element of trust in terms of
how we communicate with each other within the intelligence com-
munity—and we have a responsibility to ensure that, you know, we
live up to our part of the bargain on this also.

And I'm hoping that we can do that with you. And I think that
perhaps this is a little warning sign here in terms of let’s be dili-
gent to make sure that that level of trust exists and that level of
sharing of information with the Committee and us with you exists.

With that, Madam Chairman, I yield back my time.

Mr. OLSEN. I could not agree more, Senator. Thank you.

Chairman FEINSTEIN. Thank you, Senator Coats.

Senator Snowe.

Senator SNOWE. Thank you, Madam Chair.

And welcome, Mr. Olsen. You certainly come to this position with
an impressive array of credentials, and I congratulate you. And cer-
tainly Senator Conrad’s commendations on your behalf certainly
speaks volumes about what you represent and what you bring to
this position, which is obviously significant as we continue to face
a growing threat.

I'd like to just explore with you for a moment in the aftermath
of the assassination of Usama bin Ladin, how would you describe
the al-Qa’ida threat and what it poses today? I know you have said
it remains the most significant threat to the United States, in com-
bination with regional affiliates that are dispersed.

And as you’ve mentioned, it’s certainly a dynamic and complex
environment and certainly an asymmetrical threat, hard to iden-
tify, hard to quantify. So where do you think we stand today in
terms of, one, mitigating that threat, and certainly since the killing
of Usama bin Ladin?

Mr. OLSEN. Thank you very much, Senator.

The threat I think today is as diffuse and as complex and chal-
lenging as it has been at any time. Certainly it is the case that,
again through the leadership of the Congress and the hard work
of thousands of men and women, both in the intelligence commu-
nity and the military, we’ve made substantial progress against al-
Qa’ida and its affiliates.
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And the killing of Usama bin Ladin was a significant milestone
in that effort. And it is clear, I think, from the threat information
that I've seen, both beginning in 2004 when I started working with
the FBI through my time at the Department of Justice and to my
position now at the National Security Agency, that al-Qa’ida in
many ways is weakened. It remains the case, however, that it is
a more diffuse and dispersed threat, as you made reference to.

And in particular, I think the concern that the Vice Chairman
made reference to with respect to al-Qa’ida’s presence in Yemen
and in places like Somalia makes it particularly challenging from
a counterterrorism perspective.

I think that in some ways the opportunity that presents itself
now to the counterterrorism community in the United States, as
well as with our allies around the world, is that we must actually
redouble our efforts, that, as the President has said, al-Qa’ida is on
the path to defeat, but we have to look at that threat in all of its
various forms, not only in the tribal regions of Yemen but in the
FATA in Pakistan and also in parts of North Africa, and in Soma-
ia.

Ultimately the NCTC’s mission is to stop another terrorist at-
tack. And if I may just say that the leadership of Mike Leiter and
now, in acting capacity, of Andrew Liepman, I think NCTC has
played a vital role in that effort. But it’s a team approach and we
face as challenging a time, I think, as we ever have.

Senator SNOWE. Are you confident that we have the ability to,
you know, work across the agencies, as you—obviously the obliga-
tion of the NCTC is to coordinate and to integrate all of that anal-
ysis. Do you think we’ve got it?

Mr. OLSEN. I think that we’ve made a lot of progress. I do think
as this Committee, in its report on the Abdulmutallab attack of De-
cember 25, 2009, demonstrated, we still face challenges. And par-
ticularly I reviewed the Vice Chairman’s and Senator Burr’s sepa-
rate opinion, which was quite critical, and appropriately so I think,
in certain ways, of NCTC.

Senator, if I may say, I think the greatest challenge facing NCTC
is in some way its greatest strength—that it brings together ana-
lysts, planners, other professionals from across the intelligence
community and the military to bring all these different viewpoints
together.

How do we reconcile the different backgrounds and perspectives?
That’s really its greatest strength. We need to rely on the intel-
ligence community to continue to provide those professionals and
provide an atmosphere and environment where they are located to-
gether and collaborate.

So, in direct response to your question, I think that is one of the
greatest strengths of NCTC. I think we have some progress to be
made both with respect to the collaboration feature but also infor-
mation sharing and breaking down barriers to sharing information
not only within NCTC but with our partners.

Senator SNOWE. You mentioned that we've degraded the capa-
bility of al-Qa’ida in Pakistan. How would you compare that threat
with respect to the regional affiliates? Which is greater?

Mr. OLSEN. It’s difficult to answer a “which is greater?” I think
I do agree with the Vice Chairman’s observation that recent events
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would suggest that the regional affiliates, particularly al-Qa’ida in
the Arabian Peninsula and its presence in Yemen, have shown a
willingness and a level of capability to strike in the United States.
I think that it must be a primary focus of NCTC and of the
counterterrorism community broadly.

Senator SNOWE. Do you think that that is the single greatest
goal of al-Qa’ida, is to strike the United States? Is that their fore-
most goal?

Mr. OLSEN. It certainly remains a significant goal. I think that
its goals are multivaried, and the threat—again, part of the chal-
lenge is that threat is not so much the senior leadership in Paki-
stan with one unified goal. It’'s now diffused in various regional lo-
cations under various leaders and with various goals. But it is cer-
tainly sufficiently a goal that it has to be NCTC’s number one mis-
sion.

Senator SNOWE. How would you define the strategic defeat of al-
Qa’ida leadership?

Mr. OLSEN. The strategic defeat of al-Qa’ida? I think I would de-
fine it as ending the threat that al-Qa’ida and all of its affiliates
pose to the United States and its interests around the world.

Senator SNOWE. Okay, thank you.

Thank you, Madam Chair.

Mr. OLSEN. Thank you.

Chairman FEINSTEIN. Thank you very much, Senator Snowe.

Senator Wyden has some additional questions, and the Vice
Chairman and I also. So, Senator Wyden, why don’t you go ahead?

Senator WYDEN. Thank you, Madam Chair. And just two addi-
tional matters.

Following up on Senator Snowe’s questions, Mr. Olsen, beyond
al-Qa’ida’s core leadership in Pakistan and the al-Qa’ida affiliate in
Yemen, which terrorist group, in your view, poses the greatest
threat to the country?

Mr. OLSEN. I would say that beyond al-Qa’ida senior leadership
in Pakistan, its presence in Yemen, that probably the next most
significant terrorist threat may emanate from the al-Qa’ida pres-
ence in Somalia in terms of the willingness and apparent ability,
or at least the intent, to strike outside of that particular country.

We know that that country, that group, has successfully mounted
an attack in Uganda, and the apparent ability of a regional affiliate
such as that to move outside of the borders of that country I think
poses a significant threat. But the threat goes beyond even just al-
Qa’ida, of course, and its affiliates, to other groups such as
Hezbollah.

So I think, again, I have to say that I'm not in a position at
NCTC now so I approach these types of questions with some humil-
ity and some deference to the professionals who are looking at
these questions on a daily basis.

Senator WYDEN. One last question, if I might.

Earlier this year Under Secretary Cohen from the Treasury De-
partment told the Finance Committee, on which I serve, that Ku-
wait has become one of the most challenging countries to deal with
when it comes to counterterrorism, and, in addition, that as other
Gulf states have improved their cooperation with U.S. terrorist ac-
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tivity in the Gulf we are seeing, in effect, Kuwait become more per-
missive—significantly more permissive.

Do you have an opinion on this yet?

Mr. OLSEN. My answer, Senator, if I may, is somewhat general,
which—I would say that our relationships with countries such as
Kuwait, other Gulf states, certainly countries like Pakistan are
complex and have multiple dimensions. I do think that the counter-
terrorism effort is a central goal or central feature of those rela-
tionships. If 'm confirmed, I would look forward to the opportunity
in the role of NCTC Director to provide my objective and unvar-
nished view about the counterterrorism threat to contribute to the
overall discussion and development of a posture toward a country
like Kuwait.

Senator WYDEN. Thank you, Madam Chair.

Chairman FEINSTEIN. Thank you very much.

Mr. Vice Chairman, why don’t you go ahead, and I'll finish up.

Vice Chairman CHAMBLISS. Sure. Mr. Olsen, I want to ask you,
on three or four different subjects here, to give us a general discus-
sion and response to some questions that I'm going to lay out. But
I'm more interested in your general discussion on the issues. But
obviously I think the questions will throw out some ideas for you.

By December 2009, it had become clear that many transferred
Gitmo detainees had joined AQAP in Yemen. Additionally, the IC
and State Department took a dim view of the willingness or capa-
bility of the Yemeni government to monitor detainees. And I be-
lieve such assessments were made clear to the task force.

Yet in late 2009, the task force decided to transfer seven Yemeni
detainees back to Yemen, only one of whom was ordered released
by the court. And his case was not appealed. Now, my questions
are, in December 2009, did you personally believe it was a good
idea to transfer detainees to Yemen?

Secondly, you’ve told us before that you were trying to test the
system by sending the group of detainees back in December of
2009. Do you think testing the system when the result of a failed
test could be an attack on Americans was a good idea?

And lastly, in hindsight, in light of the fact that the government
is winning all of its habeas appeals, would you have changed any
of the task force transfer decisions? And do you think dangerous
detainees were transferred as a result of the task force process?

Mr. OLSEN. Senator, thank you. And I do very much understand,
of course, in our conversations—both my conversation with you as
well as the ongoing discussions I've had with members of the Com-
mittee staff—the substantial concern about the detainees from
Yemen and the transfer decisions that were made back in 2009. So
if I may give you a relatively general, longer answer, I appreciate
your indulgence.

The Yemen detainee population was a concern of the task force’s
from its onset. When we started this process under the President’s
executive order in February of 2009, there were 97 Yemeni detain-
ees out of the 240 detainees at Guantanamo subject to the review.
So by far the single largest nationality represented at Guantanamo
were from Yemen. And this was a problem that existed before
2009. In other words, prior to 2009, government officials had strug-
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gled with how handle the disposition of this substantial number of
Yemen detainees.

Over the course of that year, through our task force effort, we
were very aware of a number of different factors. One, that the se-
curity situation in Yemen was continuing to deteriorate over the
course of that year, and by December of 2009 we were quite aware
of the concerns that the intelligence community and our military
leaders were expressing about Yemen.

We were also quite aware that our record of success in the ha-
beas courts, that the number of Yemeni detainees as well as others
were challenging the lawfulness of their detention, and we were
being briefed by the Department of Justice about how those cases
were going. At one point in September of 2009, I recall that we
were approximately eight successful defenses versus 31 losses in
the federal courts. And there was a real concern being expressed
by the Department of Justice that not only were we losing these
cases, but we were losing our credibility generally in a way that
was affecting facts and legal rulings that might impact cases down
the road.

I think the other factor that was a significant one for us with re-
spect to Yemen was that there were no options that appeared to
be available in terms of other countries willing to take detainees
from Yemen, not countries that had rehabilitation programs and
not countries in Europe that had been taking a number of detain-
ees—I think over 50 over the course of the last couple years—who
had humane-treatment concerns about being repatriated to their
home country. So I know I've just laid out to you a problem that
you're well familiar with. But those were the factors that were pre-
sented to us as we conducted this review.

Our job on the task force, I felt—and my responsibility as the ex-
ecutive Director—was to provide the best factual information in the
most precise, specific and rigorous way possible to decisionmakers.
We did that over the course of the review. The decision to send
seven detainees in December—now I know an eighth Yemeni de-
tainee has been repatriated to Yemen—those decisions have all
been made at very senior levels, and all based on the unanimous
judgment of representatives of six different agencies, including the
Department of Defense, the intelligence community and the Joint
Chiefs of Staff. Two of those eight detainees were ordered released
by the court.

I think when I said in our conversation that the six or so that
went in December—if that number’s correct—or before, in the fall
of 2009—I don’t remember the exact timeframe—but the thought
there—and I was present for some of the discussions, although I
wasn’t a voting member or a decisionmaker—the thought was we
would never at any time send a significant number of Yemeni de-
tainees back. The question was, could the Yemeni government and
security forces handle the security measures that would be nec-
essary to ensure that those transfers were handled responsibly?

Our process had a very strict standard. No detainee would be eli-
gible for transfer unless any threat that detainee posed could be
sufficiently mitigated through adequate and appropriate security
measures in the host country—in the destination country. That
standard never changed from the beginning to the end of our task
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force review. And that was a standard that the decisionmakers who
made that decision applied.

So if I may, in sum—I think those were very difficult decisions.
And I want to address your question before I forget. It is true I
cited the habeas record of eight and 31. We’ve done much better
from the executive branch’s point of view since that time. We've
had a number of successful litigation victories in the D.C. Circuit
Court of Appeals.

The question whether or not that would have changed our view
or the view of the decisionmakers on a particular detainee I think
is hard to answer, and somewhat speculative on my part. I do
think that it would have lowered the significance of that factor as
it pertained to a particular detainee. So it would have—you know,
I suppose I could say it’s possible that it may have affected a deci-
sion. But it would be speculative for me to say more about that.

Vice Chairman CHAMBLISS. You mentioned in my office with re-
spect to the pressure on the task force that there was pressure in
part because the task force was guided by the executive order on
closing Gitmo. Can you explain now about how that pressure ex-
isted and what you did to try to make sure your decisions were not
influenced by it? How many attorneys assigned to the task force
had represented detainees before joining your staff? And did you
feel pressure from any of those attorneys, others in DOJ or other
parts of the administration to lean towards transferring as many
detainees as possible?

Mr. OLSEN. As I mentioned to you, Senator, in our meeting, it
certainly was the case that we had an executive order issued by the
President in January of 2009 and that we were duty bound to fol-
low that executive order. That executive order set forth three po-
tential options for each detainee: transfer, if such a transfer could
be accomplished consistent with the national security and foreign
policy interests of the United States. That was the first option. If
transfer was not available, prosecution, if feasible. And if neither
transfer nor prosecution was an appropriate option, then select an-
other appropriate option, undefined in the executive order.

I wouldn’t necessarily say that that was pressure. That was guid-
ance or direction from the President of the United States to follow
that. And I felt my obligation was to ensure that everything that
the task force did certainly followed that direction but did not re-
spond to any of the what was obvious at the time, controversy from
both sides about Guantanamo. It’s been a subject of controversy for
many years.

I felt it was my obligation to insulate the career professionals
who worked on this review. Over the course of the year in 2009,
over a hundred people worked on this review from the Department
of Defense, from the intelligence community, CIA, NCTC, Home-
land Security, State, Justice. And every single one of them was a
career individual.

In response to your question, I don’t believe that a single one of
the attorneys who worked on the review had ever played a role in
representing detainees. I know that’s been a subject of controversy
and been reported in the press in the past with respect to other De-
partment of Justice attorneys. I don’t believe that anyone on our
task force had ever worked in that capacity.
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Again, everyone who worked on my review came from the career
ranks. As I said, I felt it was my responsibility to insulate that
group from any of the types of controversy surrounding Guanta-
namo. And I think, if I may, Senator, say the results of the review,
the recommendations and the analysis we did, resulting in unani-
mous decisions on 240 detainees, speak for themselves, I think, in
this regard.

Out of those 240 detainees, there were 126 transfer decisions.
But there were also 48 decisions to hold those detainees under the
laws of war. When we started the review in January of 2009, that
was not necessarily even considered an option. We pushed for that
as the right option for 48 detainees—that they could not be tried,
there was not evidence to try them. They could not be transferred
safely. They needed to be held indefinitely under the laws of war.

That’s 48 of those detainees; in addition, 36 detainees referred ei-
ther to the military commission or to federal courts for prosecution,
36 in that category, and then 30 in the category Yemeni detainees
of conditional detention. Those 30 detainees, the decision was that
they would not be transferred. They would be detained until the se-
curity situation in Yemen substantially improved, something that
obviously has not happened. So they are effectively in the same cat-
egory as the 48 held under the laws of war.

Vice Chairman CHAMBLISS. The Chairman and I are both very
concerned about the fact that we currently have no detention and
interrogation policy going forward with respect to individuals who
may be captured, high-value targets who may be captured outside
of Afghanistan.

As Director of NCTC, you will be integrally involved in the delib-
erations relative to any proposal for a long-term plan on detention
and interrogation. And my question to you is, are you prepared to
give sound advice, number one, that you’re going to be asked to
give?

And secondly, if the administration appears to be headed down
a road that you don’t think is the right direction to go, will you say
to this Committee now that you're going to express yourself in a
very strong manner to help to try to develop the best possible pol-
icy for detention and interrogation of high-value targets, even
though your opinion may be contrary to the folks at the White
House who are nominating you today?

Mr. OLSEN. Yes, absolutely. And if I may, I do make that pledge.
I think, in my prior positions, I have taken that position. In other
words, I have given advice in an unvarnished, objective, inde-
pendent way. As a career government official, I've made known my
personal views and sought to move positions based on my objective
and independent and non-political perspective.

I do think that these questions, Senator—if I may say, some of
these questions are some of the most difficult ones that we face
from a counterterrorism perspective, the question of detention pol-
icy. I absolutely agree that it would be my responsibility, if I'm
honored to be confirmed, to give my unvarnished and objective
views, share the intelligence with this Committee, and advocate for
what I believe is the right thing, to the best of my abilities within
the executive branch.
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Vice Chairman CHAMBLISS. Some would argue that Gitmo should
be closed because it is used as a recruiting tool for al-Qa’ida. And
that may be true. But yet al-Qa’ida uses our Israel policy, the Af-
ghan war, the death of bin Ladin and a host of other issues as re-
cruiting tools, and no one suggests that we should change these
policies.

In your current position or positions you have held, have you
seen any evidence that we are safer or that recruits have fallen off
as a result of the President’s announcement of his intent to close
Guantanamo?

Mr. OLSEN. I've not seen, from, again, my perspective, both on
the task force and in a much more limited perspective in my cur-
rent role at the National Security Agency, anything, in specific re-
sponse to your question, to that effect, that there’s a change in re-
cruiting based on the current government policy.

Vice Chairman CHAMBLISS. All right. Lastly, let me tell you an
issue that we've got that I know you’re aware about and get your
thoughts on. In the past, NCTC has raised a number of concerns
about not having access to all the intelligence information it needs.

Of particular concern is access to information in the possession
of the Department of Homeland Security. Generally, DHS is reluc-
tant to provide information relating to an individual’s asylum ap-
plication or refugee status on the grounds that sharing that infor-
mation would violate U.S. person restrictions. The specific legal
basis for DHS’s position is unclear.

Have you got any thoughts on how we can address that problem
with DHS? And are asylum seekers U.S. persons or considered U.S.
persons? Is that an issue in your mind?

Mr. OLSEN. Senator, I am generally familiar with this area or
this issue. I don’t have the specifics of the particular concern with
DHS. I've had some briefings about this question.

If I may say, I do believe that, given my role at the Department
of Justice and my role now, that I have both an understanding—
actually, quite a deep understanding of the rules that apply to pro-
tect civil liberties and privacy of U.S. persons. But I also, I think,
have a very strong view and a record of finding the appropriate
ways to overcome legal, sometimes perceived legal, as well as the
policy barriers to sharing information.

I don’t believe that there is a strong basis for, as a policy matter,
not allowing information to be shared when that information is
necessary to protect the American people. And if I am honored to
be confirmed, it will absolutely be my commitment to find a way
to overcome expressed concerns about sharing information when
that information is necessary to support NCTC’s mission, and that
is to prevent another terrorist attack. So the Committee certainly
has my commitment to look very hard at that question.

Vice Chairman CHAMBLISS. Well, as you and I discussed in my
office, the critical role that NCTC plays is, for the most part, cen-
tered around information sharing, both in its requirement that you,
as Director of NCTC, share information you have, but you've got
to get the information first.

And let me just say that the Chairman and I, I think, stand
without question ready to make sure that you've got all the tools
that you need. And from a policy standpoint, we’re prepared to do
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what’s necessary to make sure that the information that you have
to be shared is all of the intelligence information.

And let me just close by saying that, as the Chairman stated,
we've gotten inundated with letters of recommendation, which you
should feel very honored to be supported in that respect. And I
know you are.

The letter from General Alexander was very complimentary. And
not only did he write a letter, but he happens to be a good friend,
a guy that I have the utmost respect for, and he called yesterday
to reinforce that recommendation. And, because I have such respect
for General Alexander, that means a lot.

So we’ll look forward to moving down the road. And the only
thing I would remind you of is if you could get us those names of
those individuals in that briefing. And hopefully we’ll get this nom-
ination moved quickly.

Madam Chair, thank you.

Mr. OLSEN. Thank you very much.

Chairman FEINSTEIN. Thank you very much.

You know, I’d like to close off the briefing. I cannot imagine a
more thankless task than being Director of the policy Committee
of which you were Director, because you know, no matter what, it’s
thankless. And no matter what, there’s going to be criticism, and
particularly in those days, as I recall them, where it was so very,
very difficult. So I just want to thank you for that. And in my book,
you're a straight shooter. And I think that’s what matters here.

I would like to just talk about the vision thing for a moment, if
I might. One of NCTC’s statutory responsibilities is to conduct stra-
tegic operational planning for counterterrorism activities and inte-
grate all of the instruments of national power.

However, when it granted NCTC this responsibility, Congress
didn’t provide you with any authority to compel actions in these
areas. So we may have to go back and look at that again.

But the question is, what is your vision of NCTC’s role in con-
ducting strategic operational planning for counterterrorism activi-
ties and integrating all the instruments of national so-called power
into that planning?

Mr. OLSEN. Thank you very much, Senator.

As you point out, one of the critical missions of NCTC is the stra-
tegic operational planning mission. I do believe that NCTC is
uniquely positioned to conduct that mission. And my vision for that
is consistent with, I think, the effort and the progress that NCTC
has made in that regard over the last couple years—that is, bring-
ing together the various represented entities, whether it’s military
or intelligence community, combining those perspectives—and
those perspectives vary—in a way that will allow us to make sure
that the efforts that the U.S. government is undertaking to combat
terrorism, whether it is on a regional level, focusing on a particular
region or a particular problem or a particular topic such as coun-
tering violent extremism—conducting an all-of-government ap-
proach to address those issues, something that NCTC is, I think,
as I said, uniquely positioned to do, both because it has members
from all these different agencies brought together and because it
has the mission granted to it by Congress.
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So I would consider that to be one of the focuses that I would
have. And I would also commit and I would not hesitate to return
to this Committee with updates on that effort and to tell you if I
think that there are authorities that are lacking or necessary.

Chairman FEINSTEIN. Good.

Now, you’re also the national intelligence manager for counter-
terrorism. And in that regard, you're going to be responsible for
evaluating the intelligence community’s performance on terrorism
and recommending budget allocations across agencies. In my book,
this is a very important job. How do you see yourself carrying this
part of your responsibility out?

Mr. OLSEN. Thank you for that question. I have had an oppor-
tunity to talk at least briefly with Director Clapper about this very
important role, particularly under the leadership that he has for
ODNI and the intelligence community in general. I think that
NCTC has done a good job in its role as the NIM. It is, I think,
a real focus because of the challenges that we face

Chairman FEINSTEIN. I don’t particularly like that acronym, the
NIM.

Mr. OLSEN. It is not my favorite either, so I will

Chairman FEINSTEIN. Because this is a big deal.

Mr. OLSEN. Yeah.

Chairman FEINSTEIN. I mean, I don’t think it should be
trivialized. And I think it’s one area where not enough is done and
there is not enough central administration of budget authority.

Mr. OLSEN. Right. So I will stick with “national intelligence man-
ager.”

Chairman FEINSTEIN. Thank you.

Mr. OLSEN. I think the challenge is that we do face a much more
difficult budgetary environment than we did in the last few years.
And I fully appreciate that reality. I've seen it in my role at NSA,
where I've been part of senior leadership meetings about how NSA
is going to react and respond to the budget constraints that we are
likely to face, that we will face.

The question will be, how do we make sure that we are focusing
on the right priorities as a counterterrorism community? And how
do we achieve efficiencies where we can in order to meet the chal-
lenge that the current budget environment poses?

Chairman FEINSTEIN. Well, you see, from my point of view,
counterterrorism is extraordinarily important. It is vital to the pro-
tection of the homeland. Therefore, having a strategy and an ap-
proach to it and a pattern and a practice that’s well established
and carried out across the government is very, very vital to have.

Candidly, I don’t know whether we have that today. And so this
question is meant with a view that I think it’s really a prime mis-
sion of yours.

Mr. OLSEN. Well, I appreciate that. And again, I will, for that
reason, make that a prime mission of mine and will, again, commit
to come back and talk to you and the Committee and the staff and
keep you apprised as often as necessary on the progress we’re mak-
ing.

Chairman FEINSTEIN. Right. One last thing. As you know, the de-
fense bill has some language on detention in it, some of which is
good and some of which we think is not good. We—you know, as
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Chairman of the Committee—are trying to draft some legislation.
I'd like to ask that you help us and work with us on that, if you
will.

Mr. OLSEN. Of course. I will, yes.

Chairman FEINSTEIN. Okay. Thank you very much.

I see no other Member. So we would like to have the Director of
the NCTC in place actually before going on the August recess. And
I really think this is a very important matter that we’re able to do
that. So I would like to ask that any questions for the record be
submitted by 5:00 on Wednesday—that’s tomorrow afternoon—so
we can get answers and vote on the nomination just as soon as pos-
sible. We do not want to leave this agency leaderless.

So I thank you for your service to our country. I've been watching
the faces of your three children and your wife’s supervision in her
eyes as this hearing has gone on. And I just want you three to
know how very proud we are of your father, that he has been just
of enormous service to this country and has much more yet to do.
And I hope you are very proud as well.

So, with that in mind, we’ll conclude this hearing and move your
nomination onward. Thank you very much.

[Whereupon, at 11:36 a.m., the Committee adjourned.]
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SELECT COMMITTEE ON INTELLIGENCE
UNITED STATES SENATE

QUESTIONNAIRE FOR COMPLETION BY
PRESIDENTIAL NOMINEES

PART A - BIOGRAPHICAL INFORMATION

-

NAME: Matthew Glen Olsen

2. DATE AND PLACE OF BIRTH: 2/21/1962, Fargo, North Dakota
3. MARITAL STATUS: Married

4. SPOUSE’S NAME: Fern Louise Shepard

5. SPOUSE’S MAIDEN NAME IF APPLICABLE: N/A

6. NAMES AND AGES OF CHILDREN:

NAME AGE

[INFORMATION REDACTED]

7. EDUCATION SINCE HIGH SCHOOL.:

INSTITUTION DATES ATTENDED DEGREE RECEIVED DATE OF DEGREE
Harvard Law School September 1985 — May 1988  J.D. May 1988
University of Virginia September 1980 — May 1984 B.A. May 1984

8. EMPLOYMENT RECORD (LIST ALL POSITIONS HELD SINCE COLLEGE, INCLUDING
MILITARY SERVICE. INDICATE NAME OF EMPLOYER, POSITION, TITLE OR
DESCRIPTION, LOCATION, AND DATES OF EMPLOYMENT.)
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EMPLOYER
National Security Agency

U.S. Department of Justice

U.S. Department of Justice:

U.S. Department of Justice

U.S. Department of Justice

U.S. Department of Justice

U.S. Department of Justice

U.S. Department of Justice

U.S. Department of Justice

Georgetown University
Law Center

U.S. Department of Justice

100

POSITION/TITLE
General Counsel

Associate Deputy
Attorney General

Special Counselor

to the Attorney General,
Executive Director,
Guantanamo Review Task
Force

Acting Assistant Attorney
General, National Security
Division

Deputy Assistant Attorney
General, National Security
Division

Assistant United States
Attorney for the District of
Columbia

United States Attorney’s
Office for the District of
Columbia, Chief, National
Security Section

Special Counsel to the FBI
Director {on detail)

United States Attorney’s
Office for the District of
Columbia, Deputy Chief,
Organized Crime and
Narcotics Trafficking
Section

Adjunct Professor

Trial Attorney, Civil Rights Washington, D.C.

Division

LOCATION

Fort Meade, MD

Washington, D.C.

Washington, D.C.

Washington, D.C.

Washington, D.C.

‘Washington, D.C.

Washington, D.C.

‘Washington, D.C.

Washington, D.C.

Washington, D.C.

DATES
7/2010 — present

3/2010 - 7/2010

3/2009 - 3/2010

1/2009 - 3/2009

9/2006 — 172009

12/1994 - 9/2006

2005 - 2006

5/2004 - 972005

2003-2004

2001 (est.) - present

1171992 - 12/19%4
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Amold & Porter Associate Denver, Colorado 1/1991 - 9/1992

Hon. Norma Holloway Law Clerk Washington, D.C.  9/1988 — 8/1990
Johnson, U.S. District Court

Sierra Club Legal Summer Associate Juneau, AK Summer 1987
Defense Fund

McKenna, Connor & Cuneo Summer Associate Washington, D.C. Summer 1987
Schwalb Donnenfeld, Bray Summer Associate Washington, D.C. Summer 1986
& Silbert

Washington Post Copy Aide ‘Washington, D.C. 1984 - 1985

(approximately one year between college and law school)

9. GOVERNMENT EXPERIENCE (INDICATE EXPERIENCE IN OR ASSOCIATION WITH
FEDERAL, STATE, OR LOCAL GOVERNMENTS, INCLUDING ADVISORY,
CONSULTATIVE, HONORARY, OR OTHER PART-TIME SERVICE OR POSITION. DO
NOT REPEAT INFORMATION ALREADY PROVIDED IN QUESTION 8):

See response to Question 8.

10. INDICATE ANY SPECIALIZED INTELLIGENCE OR NATIONAL SECURITY EXPERTISE
YOU HAVE ACQUIRED HAVING SERVED IN THE POSITIONS DESCRIBED IN
QUESTIONS 8 AND/OR S.

As detailed below, in the course of the positions in which I have served, I have gained extensive

intelligence and national security experience from operational, strategic, and management

perspectives.

National Security Agency — General Counsel
o Serve as the chief legal officer for NSA and principal legal advisor to the NSA Director,

providing advice and representation on all of NSA’s missions, including intelligence and

counterterrorism operations and cyber security.

e Manage the Office of General Counsel, consisting of more than 80 attomeys and professional
staff dedicated to providing legal support and advocacy on behalf of NSA’s missions.
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Office of the Deputy Attorney General, Department of Justice — Associate Deputy Attorney General

& Supervised and coordinated national security and criminal matters, including counterterrorism
and espionage cases, and provided advice to the Department leadership on national security
policy, intelligence matters, and prosecutions.

Office of the Attormney General, Department of Justice — Special Counselor to the Attorney General;
Executive Director, Guantanamo Review Task Force

o Appointed by the Attorney General to lead the interagency effort to conduct a comprehensive
review, in accordance with the President’s Executive Order, of all individuals detained at the
Guantanamo Bay Naval Base.

e Advised the Attorney General, White House and National Security Council officials, and other
senior government leaders on the detention of terrorism suspects and the review of
Guantanamo detainees.

National Security Division, Department of Justice
Acting Assistant Attorney General (January to March 2009)
Deputy Assistant Attorney General (2006-2009)

o Served as the acting Assistant Attorney General for National Security and managed the
Department of Justice's efforts to combat terrorism, espionage, and other threats to national
security through intelligence operations and criminal prosecution.

» Supervised the use of sensitive intelligence tools and surveillance activities and represented the
government before the Foreign Intelligence Surveillance Court.

» Represented the Department of Justice before Congress and within the Executive Branch and
advised senior federal officials on operational, legal, and policy matters relating to national
security and intelligence, including the reform of the Foreign Intelligence Surveillance Act.

* Supervised the formation of the new National Security Division and the Office of Intelligence.

Federal Bureau of Investigation — Special Counsel to the Director
s Handled policy matters relating to the FBI’s national security mission, including the

establishment of the Bureau’s National Security Branch, and represented the FBI in the
interagency process.
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United States Attorney’s Office, District of Columbia
Chief, National Security Section (2005 to 2006)
Deputy Chief, Organized Crime and Narcotics Trafficking Section (2003 to 2004)
& Supervised the investigation and prosecution of international and domestic terrorism,
espionage, and export violation matters and managed a unit of senior attorneys dedicated to
national security cases.

® Prosecuted the longest criminal trial in the District of Columbia, culminating in the conviction
of six defendants for RICO conspiracy, 27 murders, and other gang-related offenses.

¢ Conducted more than 35 jury trials involving a variety of offenses—including white collar,

homicide, and narcotics cases—and argued several appeals in the D.C. Circuit and D.C. Court
of Appeals.

11. HONORS AND AWARDS (PROVIDE INFORMATION ON SCHOLARSHIPS,
FELLOWSHIPS, HONORARY DEGREES, MILITARY DECORATIONS, CIVILIAN
SERVICE CITATIONS, OR ANY OTHER SPECIAL RECOGNITION FOR OUTSTANDING
PERFORMANCE OR ACHIEVEMENT):

Attorney General Distinguished Service Award (2010)

Attorney General Award for Excellence in Furthering National Security (2008)

Assistant Attorney General for National Security Award for Special Initiative (2008)

John Marshall Award for Trial Advocacy (2006)

Executive Office of United States Attorneys Directors Award (2004 est.)

Special Achievement Awards, U.S. Attorney’s Office for the District of Columbia (multiple)

Harvard Law School, cum laude graduate

University of Virginia, high distinction graduate Phi Beta Kappa
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12. ORGANIZATIONAL AFFILIATIONS (LIST MEMBERSHIPS IN AND OFFICES HELD
WITHIN THE LAST TEN YEARS IN ANY PROFESSIONAL, CIVIC, FRATERNAL,
BUSINESS, SCHOLARLY, CULTURAL, CHARITABLE, OR OTHER SIMILAR
ORGANIZATIONS):

ORGANIZATION OFFICE HELD DATES
Maryland Bar N/A 1988 - present
District of Columbia Bar N/A 1990 - present
American Inns of Court N/A 1994 (est.) - present
University of Virginia Alumni Association N/A 1984 - present
Chesapeake Bay Foundation N/A 2008 (est.) - present
North Chevy Chase Swim Club N/A 2003 - present

13. PUBLISHED WRITINGS AND SPEECHES (LIST THE TITLES, PUBLISHERS, AND
PUBLICATION DATES OF ANY BOOKS, ARTICLES, REPORTS, OR OTHER
PUBLISHED MATERIALS YOU HAVE AUTHORED. ALSO LIST ANY PUBLIC
SPEECHES YOU HAVE MADE WITHIN THE LAST TEN YEARS FOR WHICH THERE IS
A TEXT OR TRANSCRIPT. TO THE EXTENT POSSIBLE, PLEASE PROVIDE A COPY OF
EACH SUCH PUBLICATION, TEXT, OR TRANSCRIPT):

I have done my best to identify all materials responsive to this question, although it is possible there
are other materials | have been unable to recall. In addition to the information listed below, I have
given many lectures and presentations in connection with my position as an Adjunct Professor at
Georgetown University Law Center, primarily focusing on topics relating to white collar crime and
trial advocacy. I also have given several training-related presentations to federal prosecutors and
investigators in the District of Columbia. These are not listed separately.

Prepared remarks
National Security Agency Law Day, prepared remarks (Oct. 14, 2010) {copy attached).

Panelist at Georgetown University Law Center

Participant in a panel discussion titled "Moving Targets: Issues at the Intersection of National
Security and American Criminal Law, sponsored by the Georgetown Center on National Security and
the Law and The American Criminal Law Review (April 12, 2011) [webcast available;
(http://www.law.georgetown.edu/webcast/eventDetail .cfm?eventID=1397); no transcript available].
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Participant in a panel discussion titled "Should Terrorists Be Prosecuted by Military Commissions,”
sponsored by the Georgetown Center on National Security (Sept. 10, 2009) (no webcast and no
transcript available).

Presentations at Department of Justice training programs (no transcripts available)

Anti-Terrorism Advisory Council Coordinators' National Conference — September 30-October 2,
2009

National Security Prosecutors' Conference — August 19-22, 2008

National Security Division / FBI Training — March 19-21, 2008

Counterterrorism Training for Anti-Terrorism Prosecutors and JTTF Agents — August 1-3, 2007
Counterterrorism Training for Anti-Terrorism Prosecutors and JTTF Agents — June 13-15, 2007
Foreign Intelligence Training — March 29, 2007

Anti-Terrorism Advisory Council Coordinators' National Conference — March 14-16, 2007

United States Attorneys' National Security Conference ~ January 11-12, 2007 ‘

FBI Training: Office of Intelligence Policy and Review — November 6-8, 2006

Counterterrorism Training for Anti-Terrorism Prosecutors and JTTF Agents — October 11-13, 2006
Anti-Terrorism Advisory Council Coordinators Working Group Meeting — September 7, 2006
Working With Cooperators an& Confidential Informants Seminar — July 12-14, 2006

National Security Prosecutors' Conference — March 1-3, 2006

National Security Conference OLE 06-125 January 4-6, 2006

Working With Cooperators and Confidential Informants Seminar —~ November 30-December 2, 2005
Structuring the Complex Criminal Case Seminar — November 2-4, 2005

Working With Cooperators and Confidential Informants Seminar ~ October 13-15, 2004
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Law Review article (co-author)

Rachel San Kronowitz, Joanne Lichtman, Steven Paul McSloy, and Matthew G. Olsen, “Toward
Consent and Cooperation: Reconsidering the Political Status of Indian Nations,” 22 Harv. C.R.-C.L.
L. Rev., No. 2 (Spring 1987) (copy attached).

PART B - QUALIFICATIONS

14. QUALIFICATIONS (DESCRIBE WHY YOU BELIEVE YOU ARE QUALIFIED TO SERVE
IN THE POSITION FOR WHICH YOU HAVE BEEN NOMINATED):

1 believe I am qualified to serve as the Director of NCTC based on my record of public service and
leadership of people and organizations dedicated to protecting national security. In several career
leadership positions in the national security field, I have demonstrated my ability to lead people in
demanding operational settings, gained valuable experience working closely with the Intelligence
Community, and contributed to the achievement of important national security and counterterrorism
initiatives to protect the nation.

Specifically, in my current position as General Counsel for the National Security Agency, I serve as
the chief legal officer for NSA and manage a large legal office dedicated to providing legal support
and advocacy on behalf of NSA’s missions, including its counterterrorism efforts. Ialso serveasa
member of NSA’s senior leadership team and as the principal legal advisor to the NSA Director. As
General Counsel, I fulfill a critical role in guiding and supporting NSA’s operations and in ensuring
that the agency’s activities adhere to all applicable legal rules and policies. It is the responsibility of
the General Counsel’s Office to identify, analyze and resolve the complex and novel legal and policy
issues that these activities often present. Over the course of the past year, for example, | have led
efforts on behalf of NSA to address significant issues involving the collection and analysis of
intelligence, authority for its counterterrorism activities, and the agency’s emerging cyber security
efforts. In this role, I have sought to ensure that NSA has the authority necessary to carry out its
missions in a manner consistent with the agency’s bedrock commitment to the Constitution and the
laws and policies that govern its actions.

From 2009 to 2010, I served as the head of the Guantanamo Review Task Force and led the review of
detainees at Guantanamo in accordance with the President’s executive order. In this capacity, I was
responsible for establishing and supervising an interagency task force of national security
professionals from across the federal government and for managing the process for compiling and
analyzing the relevant intelligence information on each detainee. The interagency nature of the
review was designed to promote collaboration and exchange of information and to ensure that all
relevant perspectives—including military, intelligence, homeland security, diplomatic, and law
enforcement—contributed fully to the detainee review process. Over 100 staff members served on
the task force over the course of the one-year review, including senior military officers; intelligence
analysts from CIA, NCTC, DIA, FBI, and DHS; FBI agents; military prosecutors and investigators;
and federal prosecutors and national security lawyers. The task force assembled and sifted through
large volumes of intelligence information and examined this information to assess the threat posed by
the detainee in light of the national security interests of the United States. These task force
assessments were presented to senior officials representing the federal agencies responsible for the

08:47 Mar 20, 2012 Jkt 072744 PO 00000 Frm 00110 Fmt6601 Sfmt6601 C:\DOCS\72744.TXT DPROCT

Insert offset folio 74 here 72744.074



VerDate Nov 24 2008

107

review and were considered by these officials in reaching decisions for each detainee consistent with
the executive order.

From 2006 to 2009, as a senior career official in the Department of Justice’s National Security
Division—a newly formed division in the Department—I managed intelligence and surveillance
operations and the oversight of these activities. During the 2009 Presidential transition, 1 served as
the acting Assistant Attorney General for National Security, overseeing the work of the entire
division. As the Deputy Assistant Attorney General with responsibility for intelligence activities, [
managed over 125 attorneys and support staff members dedicated to the Department’s intelligence
operations and oversight units. Our mission was to ensure that Intelligence Community agencies—
including CIA, FBI, and NSA-—had the tools necessary to conduct sensitive surveillance and other
intelligence operations. To accomplish this mission, we worked cooperatively with agents and
analysts to develop and analyze facts necessary to ensure that intelligence activities could go forward
consistent with legal requirements. In addition, I was responsible for managing the Department of
Justice’s implementation of landmark changes in the Foreign Intelligence Surveillance Act and
worked in close colleboration with the Intelligence Community to interpret new statutory provisions,
address policy and technical challenges, and adopt new oversight mechanisms to ensure the effective
and lawful use of the government’s new surveillance authority. I also implemented a comprehensive
reorganization of the Department's intelligence components to align each organizational element with
its core responsibilities to enhance management and accountability, and designed and implemented
the first Department component dedicated to intelligence oversight.

As Special Counsel to the FBI Director from 2004 to 2005, I handled a wide array of policy and
operational matters in support of the FBI’s national security and counterterrorism mission. I gained
key insights about the role, capabilities and structure of the FBI, as well as other intelligence agencies
that comprise the government’s combined counterterrorism community. In particular, I contributed
to the reform of the FBI and—in response to a 2005 Presidential directive—the establishment of the
FBI’s National Security Branch, which combines the missions and resources of the Bureau’s
counterterrorism, counterintelligence, weapons of mass destruction, and intelligence elements.

I served as a federal prosecutor for over a decade, including in a supervisory position overseeing the
investigation and prosecution of international terrorists. As a federal prosecutor, I learned first-hand
the value of working as team with professionals in operational roles and of building coalitions with
federal, state and local partners. In addition, this experience fostered an appreciation of the
importance of rigorous and unbiased analysis of complex, sometimes fragmentary information. [ also
learned to present this information in a clear, concise and steadfast manner. Finally, I gained a deep
understanding of the laws and policies that define and limit the government’s actions in a domestic
law enforcement setting and that protect the civil liberties and privacy of American citizens.

In each of these positions, I have tried to enable and support the people I have had the privilege of
leading by providing the resources, guidance, and direction necessary to develop professionally and
to be successful. I have endeavored to lead by example—to approach each chailenge with integrity,
fairness, and resolve—and to demonstrate the character, dedication, and judgment essential to
achieving results.
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I consider it an honor to have served in career government positions over the past 18 years and, in
particular, in leadership positions dedicated to defending the nation. I hope that the Committee will
judge that my record of public service and experience, as well as my academic background, qualify
me to be confirmed for this critical position.

PART C - POLITICAL AND FOREIGN AFFILIATIONS

15. POLITICAL ACTIVITIES (LIST ANY MEMBERSHIPS OR OFFICES HELD IN OR
FINANCIAL CONTRIBUTIONS OR SERVICES RENDERED TO, ANY POLITICAL
PARTY, ELECTION COMMITTEE, POLITICAL ACTION COMMITTEE, OR INDIVIDUAL
CANDIDATE DURING THE LAST TEN YEARS):

Obama for America 10/05/2008  $1,000
Doug Gansler for 06/01/2010  $50.00
Maryland State Attorney General 10/22/2009  $100.00

10/02/2008  $100.00
09/05/2005  $150.00

16. CANDIDACY FOR PUBLIC OFFICE (FURNISH DETAILS OF ANY CANDIDACY FOR
ELECTIVE PUBLIC OFFICE):

None.

17. FOREIGN AFFILIATIONS

(NOTE: QUESTIONS 17A AND B ARE NOT LIMITED TO RELATIONSHIPS REQUIRING
REGISTRATION UNDER THE FOREIGN AGENTS REGISTRATION ACT. QUESTIONS 174,
B, AND C DO NOT CALL FOR A POSITIVE RESPONSE IF THE REPRESENTATION OR
TRANSACTION WAS AUTHORIZED BY THE UNITED STATES GOVERNMENT IN
CONNECTION WITH YOUR OR YOUR SPOUSE’S EMPLOYMENT IN GOVERNMENT
SERVICE.)

A. HAVE YOU OR YOUR SPOUSE EVER REPRESENTED IN ANY CAPACITY (E.G.
EMPLOYEE, ATTORNEY, OR POLITICAL/BUSINESS CONSULTANT), WITH OR
WITHOUT COMPENSATION, A FOREIGN GOVERNMENT OR AN ENTITY
CONTROLLED BY A FOREIGN GOVERNMENT? IF SO, PLEASE FULLY DESCRIBE
SUCH RELATIONSHIP.

No.

B. HAVE ANY OF YOUR OR YOUR SPOUSE’S ASSOCIATES REPRESENTED, IN ANY
CAPACITY, WITH OR WITHOUT COMPENSATION, A FOREIGN GOVERNMENT OR AN
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ENTITY CONTROLLED BY A FOREIGN GOVERNMENT? IF SO, PLEASE FULLY
DESCRIBE SUCH RELATIONSHIP.

No.

C. DURING THE PAST TEN YEARS, HAVE YOU OR YOUR SPOUSE RECEIVED ANY
COMPENSATION FROM, OR BEEN INVOLVED IN ANY FINANCIAL OR BUSINESS
TRANSACTIONS WITH, A FOREIGN GOVERNMENT OR ANY ENTITY CONTROLLED
BY A FOREIGN GOVERNMENT? IF SO, PLEASE PROVIDE DETAILS.

No.

D. HAVE YOU OR YOUR SPOUSE EVER REGISTERED UNDER THE FOREIGN AGENTS
REGISTRATION ACT? IF SO, PLEASE PROVIDE DETAILS.

No.

18. DESCRIBE ANY LOBBYING ACTIVITY DURING THE PAST TEN YEARS, OTHER
THAN IN AN OFFICIAL U.S. GOVERNMENT CAPACITY, IN WHICH YOU OR YOUR
SPOUSE HAVE ENGAGED FOR THE PURPOSE OF DIRECTLY OR INDIRECTLY
INFLUENCING THE PASSAGE, DEFEAT, OR MODIFICATION OF FEDERAL LEGISLATION,
OR FOR THE PURPOSE OF AFFECTING THE ADMINISTRATION AND EXECUTION OF
FEDERAL LAW OR PUBLIC POLICY.

None.

PART D - FINANCIAL DISCLOSURE AND CONFLICT OF INTEREST

19. DESCRIBE ANY EMPLOYMENT, BUSINESS RELATIONSHIP, FINANCIAL
TRANSACTION, INVESTMENT, ASSOCIATION, OR ACTIVITY (INCLUDING, BUT NOT
LIMITED TO, DEALINGS WITH THE FEDERAL GOVERNMENT ON YOUR OWN
BEHALF OR ON BEHALF OF A CLIENT), WHICH COULD CREATE, OR APPEAR TO
CREATE, A CONFLICT OF INTEREST IN THE POSITION TO WHICH YOU HAVE BEEN
NOMINATED.

In connection with the nomination process, | have consulted with the Office of Government Ethics
and the DNI’s designated agency ethics official to identify potential conflicts of interest. Any
potential conflicts of interest will be resolved in accordance with the terms of an ethics agreement that
T have entered into with the DNI's designated agency ethics official and that has been provided to this
Committee. I am not aware of any other potential conflicts of interest.
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20. DO YOU INTEND TO SEVER ALL BUSINESS CONNECTIONS WITH YOUR PRESENT
EMPLOYERS, FIRMS, BUSINESS ASSOCIATES AND/OR PARTNERSHIPS, OR OTHER
ORGANIZATIONS IN THE EVENT THAT YOU ARE CONFIRMED BY THE SENATE? IF
NOT, PLEASE EXPLAIN.

Yes

21. DESCRIBE THE FINANCIAL ARRANGEMENTS YOU HAVE MADE OR PLAN TO
MAKE, IF YOU ARE CONFIRMED, IN CONNECTION WITH SEVERANCE FROM YOUR
CURRENT POSITION. PLEASE INCLUDE SEVERANCE PAY, PENSION RIGHTS,
STOCK OPTIONS, DEFERRED INCOME ARRANGEMENTS, AND ANY AND ALL
COMPENSATION THAT WILL OR MIGHT BE RECEIVED IN THE FUTURE AS A
RESULT OF YOUR CURRENT BUSINESS OR PROFESSIONAL RELATIONSHIPS.

In connection with the nomination process, I have consulted with the Office of Government Ethics
and the DNI’s designated agency ethics official to identify potential conflicts of interest. Any
potential conflicts of interest will be resolved in accordance with the terms of an ethics agreement that
I have entered into with the DNI’s designated agency ethics official and that has been provided to this
Committee. I am not aware of any other potential conflicts of interest.

22. DO YOU HAVE ANY PLANS, COMMITMENTS, OR AGREEMENTS TO PURSUE
OUTSIDE EMPLOYMENT, WITH OR WITHOUT COMPENSATION, DURING YOUR
SERVICE WITH THE GOVERNMENT? IF SO, PLEASE PROVIDE DETAILS.

23. ASFAR AS CAN BE FORESEEN, STATE YOUR PLANS AFTER COMPLETING
GOVERNMENT SERVICE. PLEASE SPECIFICALLY DESCRIBE ANY AGREEMENTS
OR UNDERSTANDINGS, WRITTEN OR UNWRITTEN, CONCERNING EMPLOYMENT
AFTER LEAVING GOVERNMENT SERVICE. IN PARTICULAR, DESCRIBE ANY
AGREEMENTS, UNDERSTANDINGS, OR OPTIONS TO RETURN TO YOUR CURRENT
POSITION.

No.

24. IF YOU ARE PRESENTLY IN GOVERNMENT SERVICE, DURING THE PAST FIVE
YEARS OF SUCH SERVICE, HAVE YOU RECEIVED FROM A PERSON OUTSIDE OF
GOVERNMENT AN OFFER OR EXPRESSION OF INTEREST TO EMPLOY YOUR
SERVICES AFTER YOU LEAVE GOVERNMENT SERVICE? IF YES, PLEASE PROVIDE
DETAILS.
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No.

25. 1S YOUR SPOUSE EMPLOYED? IF YES AND THE NATURE OF THIS EMPLOYMENT IS
RELATED IN ANY WAY TO THE POSITION FOR WHICH YOU ARE SEEKING
CONFIRMATION, PLEASE INDICATE YOUR SPOUSE’S EMPLOYER, THE POSITION,
AND THE LENGTH OF TIME THE POSITION HAS BEEN HELD. IF YOUR SPOUSE’S
EMPLOYMENT IS NOT RELATED TO THE POSITION TO WHICH YOU HAVE BEEN
NOMINATED, PLEASE SO STATE.

My spouse is not employed. Since 2010, she has served as a trustee on the Earthjustice Board of
Trustees. She receives no compensation for this service. This position is not related to the position to
which I have been nominated.

26. LIST BELOW ALL CORPORATIONS, PARTNERSHIPS, FOUNDATIONS, TRUSTS, OR
OTHER ENTITIES TOWARD WHICH YOU OR YOUR SPOUSE HAVE FIDUCIARY
OBLIGATIONS OR IN WHICH YOU OR YOUR SPOUSE HAVE HELD DIRECTORSHIPS
OR OTHER POSITIONS OF TRUST DURING THE PAST FIVE YEARS.

NAME OF ENTITY POSITION DATES HELD SELF OR SPOUSE

Earthjustice Trustee 11/2010 - present spouse

27. LIST ALL GIFTS EXCEEDING $100 IN VALUE RECEIVED DURING THE PAST FIVE
YEARS BY YOU, YOUR SPOUSE, OR YOUR DEPENDENTS. (NOTE: GIFTS RECEIVED
FROM RELATIVES AND GIFTS GIVEN TO YOUR SPOUSE OR DEPENDENT NEED NOT
BE INCLUDED UNLESS THE GIFT WAS GIVEN WITH YOUR KNOWLEDGE AND
ACQUIESCENCE AND YOU HAD REASON TO BELIEVE THE GIFT WAS GIVEN
BECAUSE OF YOUR OFFICIAL POSITION.)

None that I recall.
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28. LIST ALL SECURITIES, REAL PROPERTY, PARTNERSHIP INTERESTS, OR OTHER
INVESTMENTS OR RECEIVABLES WITH A CURRENT MARKET VALUE (OR, IF
MARKET VALUE IS NOT ASCERTAINABLE, ESTIMATED CURRENT FAIR VALUE) IN
EXCESS OF $1,000. (NOTE: THE INFORMATION PROVIDED IN RESPONSE TO
SCHEDULE A OF THE DISCLOSURE FORMS OF THE OFFICE OF GOVERNMENT
ETHICS MAY BE INCORPORATED BY REFERENCE, PROVIDED THAT CURRENT
VALUATIONS ARE USED.)

DESCRIPTION OF PROPERTY VALUE METHOD OF VALUATION
1 incorporate by reference my SF 278

Primary residence — Kensington, MD $812,800 State/County property tax assessment

53 minerals acres in Williams County, ND  $79,500 Estimate based on approximate current
market value

29. LIST ALL LOANS OR OTHER INDEBTEDNESS (INCLUDING ANY CONTINGENT
LIABILITIES) IN EXCESS OF $10,000. EXCLUDE A MORTGAGE ON YOUR PERSONAL
RESIDENCE UNLESS IT IS RENTED OUT, AND LOANS SECURED BY AUTOMOBILES,
HOUSEHOLD FURNITURE, OR APPLIANCES. (NOTE: THE INFORMATION
PROVIDED IN RESPONSE TO SCHEDULE C OF THE DISCLOSURE FORM OF THE
OFFICE OF GOVERNMENT ETHICS MAY BE INCORPORATED BY REFERENCE,
PROVIDED THAT CONTINGENT LIABILITIES ARE ALSO INCLUDED.)

NATURE OF OBLIGATION NAME OF OBLIGEE AMOUNT

None.

30. ARE YOU OR YOUR SPOUSE NOW IN DEFAULT ON ANY LOAN, DEBT, OR OTHER
FINANCIAL OBLIGATION? HAVE YOU OR YOUR SPOUSE BEEN IN DEFAULT ON
ANY LOAN, DEBT, OR OTHER FINANCIAL OBLIGATION IN THE PAST TEN YEARS?
HAVE YOU OR YOUR SPOUSE EVER BEEN REFUSED CREDIT OR HAD A LOAN
APPLICATION DENIED? IF THE ANSWER TO ANY OF THESE QUESTIONS IS YES,
PLEASE PROVIDE DETAILS.

No.
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31. LIST THE SPECIFIC SOURCES AND AMOUNTS OF ALL INCOME RECEIVED DURING
THE LAST FIVE YEARS, INCLUDING ALL SALARIES, FEES, DIVIDENDS, INTEREST,
GIFTS, RENTS, ROYALTIES, PATENTS, HONORARIA, AND OTHER ITEMS EXCEEDING
$200, (COPIES OF U.S. INCOME TAX RETURNS FOR THESE YEARS MAY BE
SUBSTITUTED HERE, BUT THEIR SUBMISSION IS NOT REQUIRED.)

[INFORMATION REDACTED]

32. IF ASKED, WILL YOU PROVIDE THE COMMITTEE WITH COPIES OF YOUR AND
YOUR SPOUSE’S FEDERAL INCOME TAX RETURNS FOR THE PAST THREE YEARS?

Yes.

33. LIST ALL JURISDICTIONS IN WHICH YOU AND YOUR SPOUSE FILE ANNUAL
INCOME TAX RETURNS.

We file federal and Maryland income tax returns.

34. HAVE YOUR FEDERAL OR STATE TAX RETURNS BEEN THE SUBJECT OF AN
AUDIT, INVESTIGATION, OR INQUIRY AT ANY TIME? IF SO, PLEASE PROVIDE
DETAILS, INCLUDING THE RESULT OF ANY SUCH PROCEEDING.

1 am not aware that our federal or state tax returns have been the subject of an audit or investigation.
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At various times, we have received letters from the IRS regarding our returns. 1 have examined our
records dating back to 1992 and have identified the following:

2010 — Letter from the IRS dated March 21, 2011, requesting that we file a form 6251 (alternative
minimum tax). No further action following our filing of the proper form.

2009 — Letter from the IRS dated May 3, 2010, increasing our refund based on a tax credit we did not
claim.

2006 — Letter from the IRS dated May 22, 2007, requesting that we file a form 6251 (alternative
minimum tax). No further action following the filing of the proper form.

2003 — Letter from the IRS dated May 24, 2004, increasing our refund based on an error in
computing our child tax credit.

1992 ~ Letter from the IRS dated February 15, 1995, concluding that our 1992 tax retum was
accurate, based on records I provided to the IRS in 1994 regarding $3,961 I received in travel
reimbursements.

35. IF YOU ARE AN ATTORNEY, ACCOUNTANT, OR OTHER PROFESSIONAL, PLEASE
LIST ALL CLIENTS AND CUSTOMERS WHOM YOU BILLED MORE THAN $200
WORTH OF SERVICES DURING THE PAST FIVE YEARS. ALSO, LIST ALL
JURISDICTIONS IN WHICH YOU ARE LICENSED TO PRACTICE.

None.

36. DO YOU INTEND TO PLACE YOUR FINANCIAL HOLDINGS AND THOSE OF YOUR
SPOUSE AND DEPENDENT MEMBERS OF YOUR IMMEDIATE HOUSEHOLD IN A
BLIND TRUST? IF YES, PLEASE FURNISH DETAILS. IF NO, DESCRIBE OTHER
ARRANGEMENTS FOR AVOIDING ANY POTENTIAL CONFLICTS OF INTEREST.

No. Ido not believe that the position for which I am nominated will present conflicts of interests
with our financial holdings. I will consult with designated ethics officials and am prepared to take
appropriate steps to avoid any potential conflicts of interest.

36. IF APPLICABLE, ATTACH THE LAST THREE YEARS OF ANNUAL FINANCIAL
DISCLOSURE FORMS YOU HAVE BEEN REQUIRED TO FILE WITH YOUR AGENCY,
DEPARTMENT, OR BRANCH OF GOVERNMENT.

Attached.
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PART E - ETHICAL MATTERS

38. HAVE YOU EVER BEEN THE SUBJECT OF A DISCIPLINARY PROCEEDING OR CITED
FOR A BREACH OF ETHICS OR UNPROFESSIONAL CONDUCT BY, OR BEEN THE
SUBJECT OF A COMPLAINT TO, ANY COURT, ADMINISTRATIVE AGENCY,
PROFESSIONAL ASSOCIATION, DISCIPLINARY COMMITTEE, OR OTHER
PROFESSIONAL GROUP? IF SO, PROVIDE DETAILS.

I am aware of one professional complaint, detailed below:

In 2002, I was the subject of a complaint to the Department of Justice Office of Professional
Responsibility (OPR) for professional misconduct in connection with a grand jury investigation in
United States v. Kevin Gray (D.D.C). The matter was resolved in my favor with a finding that I did
not commit professional misconduct or exercise poor judgment in seeking and compelling the
production of documents and testimony from a defense attorney regarding his receipt of attorney’s
fees from a defendant. This determination was memorialized in a letter from OPR to me dated May
2,2002.

39. HAVE YOU EVER BEEN INVESTIGATED, HELD, ARRESTED, OR CHARGED BY ANY
FEDERAL, STATE, OR OTHER LAW ENFORCEMENT AUTHORITY FOR VIOLATION
QOF ANY FEDERAL STATE, COUNTY, OR MUNICIPAL LAW, REGULATION, OR
ORDINANCE, OTHER THAN A MINOR TRAFFIC OFFENSE, OR NAMED AS A
DEFENDANT OR OTHERWISE IN ANY INDICTMENT OR INFORMATION RELATING
TO SUCH VIOLATION? IF SO, PROVIDE DETAILS.

No.
40. HAVE YOU EVER BEEN CONVICTED OF OR ENTERED A PLEA OF GUILTY OR NOLO

CONTENDERE TO ANY CRIMINAL VIOLATION OTHER THAN A MINOR TRAFFIC
OFFENSE? IF SO, PROVIDE DETAILS.

41. ARE YOU PRESENTLY OR HAVE YOU EVER BEEN A PARTY IN INTEREST IN ANY
ADMINISTRATIVE AGENCY PROCEEDING OR CIVIL LITIGATION? IF SO, PLEASE
PROVIDE DETAILS.

No.

42. HAVE YOU BEEN INTERVIEWED OR ASKED TO SUPPLY ANY INFORMATION AS A
WITNESS OR OTHERWISE IN CONNECTION WITH ANY CONGRESSIONAL
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INVESTIGATION, FEDERAL, OR STATE AGENCY PROCEEDING, GRAND JURY
INVESTIGATION, OR CRIMINAL OR CIVIL LITIGATION IN THE PAST TEN YEARS?
IF SO, PROVIDE DETAILS.

In approximately 1978, I testified as a witness in a juvenile proceeding in Montgomery County,
Maryland.

43. HAS ANY BUSINESS OF WHICH YOU ARE OR WERE AN OFFICER, DIRECTOR, OR
PARTNER BEEN A PARTY TO ANY ADMINISTRATIVE AGENCY PROCEEDING OR
CRIMINAL OR CIVIL LITIGATION RELEVANT TO THE POSITION TO WHICH YOU
HAVE BEEN NOMINATED? IF SO, PROVIDE DETAILS. (WITH RESPECT TO A
BUSINESS OF WHICH YOU ARE OR WERE AN OFFICER, YOU NEED ONLY
CONSIDER PROCEEDINGS AND LITIGATION THAT OCCURRED WHILE YOU WERE
AN OFFICER OF THAT BUSINESS.}

No.

44, HAVE YOU EVER BEEN THE SUBJECT OF ANY INSPECTOR GENERAL
INVESTIGATION? IF 8O, PROVIDE DETAILS.

No. During my time at the Department of Justice, [ have been asked by the Department of Justice
Office of Inspector General (OIG) to provide information related to my job responsibilities in
connection with audits and reviews conducted by that Office. I have no reason to believe [ was the
subject of any investigation.

PART F - SECURITY INFORMATION

45. HAVE YOU EVER BEEN DENIED ANY SECURITY CLEARANCE OR ACCESS TO
CLASSIFIED INFORMATION FOR ANY REASON? IF YES, PLEASE EXPLAIN IN
DETAIL.

No.

46. HAVE YOU BEEN REQUIRED TO TAKE A POLYGRAPH EXAMINATION FOR ANY
SECURITY CLEARANCE OR ACCESS TO CLASSIFIED INFORMATION? IF YES,
PLEASE EXPLAIN.

Yes. In 2010, I took a polygraph examination in connection with my current position with the
National Security Agency.
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47. HAVE YOU EVER REFUSED TO SUBMIT TO A POLYGRAPH EXAMINATION? IF YES,
PLEASE EXPLAIN.

No.

PART G - ADBITIONAL INFORMATION

48. DESCRIBE IN YOUR OWN WORDS THE CONCEPT OF CONGRESSIONAL OVERSIGHT
OF U.S. INTELLIGENCE ACTIVITIES. IN PARTICULAR, CHARACTERIZE WHAT YOU
BELIEVE TO BE THE OBLIGATIONS OF THE DIRECTOR OF THE NATIONAL
COUNTERTERRORISM CENTER AND THE INTELLIGENCE COMMITTEES OF THE
CONGRESS RESPECTIVELY IN THE OVERSIGHT PROCESS.

The obligation of the Intelligence Community to provide information to Congress is embodied in
Title 5 of the National Security Act of 1947, which requires the Intelligence Community to keep the
congressional intelligence committees “fully and currently informed” of significant intelligence
activities, significant anticipated intelligence activities, and significant intelligence failures.

In my view, congressional oversight is essential to the effective conduct of intelligence activities, and
the obligation of the Director of NCTC is to assist the Committee in carrying out its legitimate
oversight duties and to foster a cooperative relationship with the intelligence community and
oversight committees. Congressional oversight of intelligence activities is fundamental to the ability
of NCTC to operate within the structure of our government. First, congressional oversight is essential
to improving the quality of intelligence and the effective, efficient operation of NCTC and the rest of
the Intelligence Community. Members of Congress bring an important and vital perspective to the
difficult issues the Intelligence Community faces. In addition, oversight is critical in building the
trust of both Congress and the American people that NCTC and the Intelligence Community exercise
authority in a manner that is appropriately transparent and protects the civil liberties and privacy
rights of U.S. citizens. In this way, | firmly believe the oversight process provides an essential check
on the Intelligence Community, and I believe in and value the congressional oversight process. If 1
am confirmed as the Director of NCTC, I am committed to continuing the practice of open
communication and transparency with the congressional oversight committees.

49. EXPLAIN YOUR UNDERSTANDING OF THE RESPONSIBILITIES OF THE DIRECTOR
OF THE NATIONAL COUNTERTERRORISM CENTER.

The statutory responsibilities of NCTC and the Director of NCTC are described in Section 1021 of
the Intelligence Reform and Terrorism Prevention Act of 2004. By law, NCTC is the primary
organization in the federal government for analyzing and integrating all intelligence pertaining to
terrorism and counterterrorism, excepting intelligence pertaining exclusively to domestic terrorism
and domestic counterterrorism. NCTC thus has a unique responsibility to examine all international
terrorism issucs, regardless of where in the world they might be located.
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NCTC’s area of responsibility spans geographic boundaries, allowing for such intelligence to be
analyzed regardless of whether it is collected inside or outside the United States. Further, the Center,
by law, serves as the U.S. Government’s central and shared knowledge bank on known and suspected
terrorists and international terror groups. No other organization in the U.S. Government isas
singularly focused on terrorism.

NCTC—in its Strategic Operational Planning role—is uniquely positioned to look beyond individual
department and agency missions toward a single, unified counterterrorism effort. This distinguishes
NCTC from other elements of the Intelligence Community and federal government and enables the
Center to take a strategic, long term view of the counterterrorism mission. Through a single and joint
planning process that integrates all instruments of national power, the Center ensures the effective
integration of government counterterrorism plans and the synchronization of operations across more
than 20 departments and agencies with counterterrorism responsibilities.

Thus, the Director of NCTC has two related but distinct areas of responsibility: intelligence and
strategic operational planning. With respect to the first, the Director is responsible to the Director of
National Intelligence (DNI) and is charged with a variety of specific responsibilities, to include acting
as the DNI’s principal adviser on intelligence operations pertaining to counterterrorism, being
responsible for supporting DHS and FBI for the dissemination of counterterrorism information to a
variety of federal, state and local officials and government entities through entities like the
Interagency Threat Assessment and Coordination Group, and advising the DNI on the allocation of
counterterrorism resources to elements of the Intelligence Community.

With respect to strategic operational planning, the Director of NCTC reports directly to the President.
In this role, the Director is responsible for providing strategic operational plans—both short and long
term policy planning which aims to bring all elements of national power to bear against terrorism—
for all departments and agencies of the U.S. government

Finally, in accordance with the directive of the DNI, the Director of NCTC is the Counterterrorism
National Intelligence Manager for the Intelligence Community. In this role, NCTC leads the
counterterrorism community in identifying critical intelligence problems, key knowledge gaps, and
major resource constraints.
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TO THE CHAIRMAN, SELECT COMMITTEE ON INTELLIGENCE:

In connection with my nomination to be the Director of the National Counterterrorism Center, 1
hereby express my willingness to respond to requests to appear and testify before any duly constituted
committee of the Senate.

[SIGNATURE]
¥
Signature

Date: July 12, 2011
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AFFIRMATION

1, MATTHEW G. OLSEN , DO SWEAR THAT THE ANSWERS I HAVE
PROVIDED TO THIS QUESTIONNAIRE ARE ACCURATE AND COMPLETE.

July 12, 2011 [SIGNATURE]
(Date) (Name)
[SIGNATURE]
(orary)
BETHANY MALICK
NOTARY PUBLIC STATE OF MARYLAND

My Commission Expires January 8, 2012
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NSA LAW DAY REMARKS

Good afternoon Director, Admiral McConnell,
distinguished guests, colleagues and friends. I would like
to join General Alexander in welcoming you to NSA.

To begin, I want to recognize Mike McConnell, the
recipient of our annual Intelligence Under Law award. As
you all know, in a remarkable career dedicated to national
security work, Admiral McConnell has served as a career
Navy intelligence officer, as the Director of NSA, and as
the Director of National Intelligence. As DNI, Admiral
McConnell led the groundbreaking effort to reform FISA.
Through his vision and determination, he—along with
General Alexander and others who are here today—
dramatically enhanced NSA’s ability to collect vital
intelligence.

It was during the FISA reform effort that I had the
chance to work with Mr. McConnell. And that’s when I
first heard him — in describing this effort — use the term
“goatrope.” As in, “Changing FISA is going to be a real
“goatrope.” Now, even though I’d never heard the word
before, I was pretty sure at the time that “goatrope” was
not a term I would use in public—sounding, as it does,
vaguely indecent. As it turns out—and maybe you all
know this—*"“goatrope” simply means: “A confusing
situation often marked by human error.” And that’s a
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fairly apt description of the situation we faced—until Mr.
McConnell led us through it.

We’re here to celebrate Law Day, so I would like to
spend a few minutes talking about the role of the national
security lawyer. I thought I would share some thoughts
about the challenges we all face and some of the ways |
think we should try to meet those challenges.

So, what challenges do we all face?

First, and foremost, the stakes could not be higher. In
our daily work, we confront questions of law and policy
that are the most important questions we face as a nation.
How can we defend the country from terrorists and other
determined adversaries? How can we do so in ways that
also protect our freedoms and uphold the rule of law?
Every day, we wrestle with issues that implicate these
fundamental questions.

And, as national security lawyers, we have
demanding clients—and rightly so. The leaders and
decision makers, analysts and war fighters, who we
represent, carry the burden of securing the nation.
Because of that responsibility, General Hayden has
famously stated: He would always play in fair territory,
but “there would be chalk dust on my cleats.” Another
former director of NSA, Admiral William Studeman, has

2
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said essentially the same thing: “We have to be at the
edge of legality all the time. Otherwise we can’t do our
job.” This approach—taking full advantage of all lawful
authority—may well be necessary to protect the nation.
But it also makes our jobs as lawyers difficult—because
we are called upon to discern and describe legal limits
with precision, clarity and decisiveness.

To complicate matters, the legal rules in this area
often are unclear or not well-adapted to the questions we
face. The Constitution does not define the limits of
executive power, and statutes typically speak in general
terms and do not provide clear answers.

Even where there are laws on point, the rules may be
ill-suited to address the facts at hand. For example, as
Mr. McConnell explained to Congress during the FISA
debate, the laws governing surveillance—the laws that we
all work with every day—were enacted before the advent
of the Internet. When Mr. McConnell was NSA Director,
the World Wide Web simply did not exist. Similarly, the
array of rules governing detention and trial were
developed well before the onset of the current, open-
ended threat we face from al Qaeda and other terrorist
groups. And then there’s the cyber realm. As General
Alexander has recently pointed out—and as Mr.
McConnell has noted, as well—there is a lack of authority
for what the government can and cannot do to protect the

3
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country from cyber threats. And while everyone
recognizes these problems, changing and updating the
laws in this area has proven exceedingly difficult.

So, to put this in terms of General Hayden’s
metaphor, it’s one thing to say we should go right up to
the line—that “We should have chalk marks on our
cleats.” But what if the out-of-bounds line is really hard
to see or doesn’t exist at all? What if the line is moving
or open to interpretation? How do we make sure—as we
absolutely must—that we stay inbounds and don’t cross
the line into foul territory?

As if these challenges weren’t enough, we all know
that the advice we give may be second-guessed down the
road. And this second-guessing will not take place late at
night in a command center. But rather our actions will be
viewed with what Jim Comey called “the perfect, and
brutally unfair, vision of hindsight.”

This is not to suggest that our work should be beyond
scrutiny. To the contrary, our work must be transparent
and subject to supervision and responsible oversight. And
to be sure, some legal advice quite properly has not
withstood further review. But when this scrutiny
degenerates into uninformed criticism or overheated
rhetoric, it has the potential to undercut our willingness
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and ability to provide advice on difficult questions of
grave importance.

So, given all of these challenges, what can we do to
make sure we are doing our jobs well? I would offer
these three suggestions.

First, we—as national security lawyers—have to
establish partnerships with those on the front lines. Here
at NSA, that means we have to be partners with the
engineers and analysts who harness the technology and
make sense of the information we gather. And it means
we have to be partners with the war fighters who collect
and rely on intelligence in dangerous places around the
world. Similarly, at FBI and CIA and every intelligence
agency, as well as at the Department of Justice—my
former home—national security lawyers have to strive to
be essential members of the teams that carry out the
missions of each agency.

By “strive” I mean to suggest that this requires effort.
As I said earlier, our agencies are right to be demanding
of us. We, as lawyers, have to understand the specific
needs of operators and then translate the language of legal
rules and procedures to meet those needs. We have to
demonstrate that we can be effective advisors and
advocates; that our role primarily is to facilitate, not to
oversee; that we can be trusted to find ways to get the job

5
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done. At the same time, this requires that the analysts,
agents, and engineers at our agencies engage with us
when they have a question or a new project or objective.
It requires that they communicate with us—particularly at
the early stages of a problem. It requires that they
understand that, at times, our job will be to say no.

This is a lesson I learned years ago as a prosecutor
working with homicide detectives. The detectives were
skilled investigators, but when we—investigator and
prosecutor—worked together from the beginning of a
case, we were able to anticipate factual and legal issues
and put together cases that were much more likely to lead
to convictions.

The same is true in the national security field, where
the law matters more now than it ever has. As we all
know, just about every operational issue has a legal
dimension. As Jack Goldsmith observed, “[N]ever in the
history of the United States had lawyers had such
extraordinary influence over war policy as they did after
9/11.” Sometimes the legal issues are straightforward,
other times, they’re complicated. But the bottom line is
that only when lawyers and operators work together as
trusted partners can we be an effective team to resolve the
legal questions that increasingly are so critical to our
work.
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Next, we have to provide advice on the law. And that
means distinguishing between questions of law and
questions of policy. Again, going back to General
Hayden’s chalk lines, we have to be committed to
providing clear advice on precisely what the law
permits—where the boundary lines are—and that includes
being steadfast and resolute in saying what the law does
not permit. This is especially true where there are
compelling arguments in favor of a particular course of
action that runs contrary to law

This 1s not to say that we have no role in questions of
policy. In fact, we often are able to provide sound advice
on the wisdom of a particular decision. But we must be
precise in explaining legal rules and transparent in
describing our views of good policy choices. As Justice
Jackson stated, “Fundamental things in our American way
of life depend on the intellectual integrity, courage and
straight thinking of our government lawyers.”

At times, this will mean that we will counsel against
a lawful action because of the risks involved. Other
times, we may push operators to go further—particularly
where practices and procedures artificially limit the
government where the law is more permissive. In this
way, we can avoid imposing what the WMD Commission
criticized as legal restrictions that were “either myths that
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overcautious lawyers had never debunked or policy
choices swathed in pseudo-legal justifications.”

This interplay between law and policy was critical to
the success of the effort to reform FISA. Again, led by
then-DNI McConnell and General Alexander, we were
able to describe the legal rules that impeded our
intelligence collection. We then were able to make the
policy arguments—arguments that ultimately prevailed—
about why these rules no longer made sense and had to be
changed.

And this brings me to my last point: we have to be
advocates. Once a decision is made to pursue an action or
policy, our role as national security lawyers shifts from
providing advice to being advocates. Our duty then is to
argue for the government’s position—forcefully within
the bounds of our ethical obligations. Our job, in other
words, is to persuade and to win.

Our role as advocates, of course, depends on the
context. We prosecute suspected terrorists and spies and
litigate civil cases. We advocate for the government
before the FISA Court to obtain surveillance orders. We
represent the Executive Branch in our interaction with
Congress in support of legislative initiatives. And we
advocate for our own agencies within the Executive
Branch.
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In fulfilling these advocacy roles, we are bound by
the rules and customs of the particular forum and by our
ethical obligations as attorneys. And, importantly, we
have sworn an oath—the same oath that binds everyone in
government—to “support and defend the Constitution of
the United States.” Consistent with this special
responsibility, we should embrace our role as advocates—
in the words of the Supreme Court, “strike hard blows”
when it is the fair and right thing to do—and then see that
justice is done.

In my first few months here at NSA, I have been
enormously impressed and gratified to see first-hand our
agency’s commitment to the law. For, as the Attorney
General has recently stated, as a nation “our strength
derives . . . from the enlightened principle of the rule of
law.” Beginning with General Alexander, Chris Inglis
and the agency’s leaders, the NSA workforce—here and
in places around the world—has shown a deep and
abiding dedication to the letter and spirit of the
Constitution and the laws and policies that govern our
operations. This also is a tribute to all the lawyers in the
general counsel’s office, as well as past leaders of the
office—Patrick Reynolds, Vito Potenza, Bob Dietz,
Stewart Baker, Ron Lee, Paul Brady and others.
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No doubt, there’s a lot of work ahead—many more
“goatropes” await us. But I look forward to joining with
all of you to find ways to meet these challenges as we
strive to uphold the rule of law and protect the nation.

10
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SECOND DECLARATION OF MATTHEW G. OLSEN

Pursuant to 28 U.S.C. § 1746, I, Matthew G. Olsen, hereby declare:

1. T am the Executive Director of the Guantanamo Review Task Force (*Task
Force™) and Special Counselor to the Attorney General. T was appointed to these positions
by the Attorney General on February 20, 2009. Prior to this appointment, 1 served as the
Deputy Assistant Attomey General for the Office of Intelligence in the Department of
Justice’s National Security Division and, more recently, as Acting Assistant Attorney
General for National Security. The statements made herein are based upon my personal
knowledge and information made available to me in my official capacity.

2. The Task Force was created by the Attomey General, pursuant to an executive
order of thé President requiring a comprehenstve interagency review of the status of each
individual detained at the Guantanamo Bay Naval Base and the closure of the detention
facilitiqs at Guantanamo by January 22, 2010. See Exec. Order No. 13,492, 74 Fed. Reg.
4897 (Jan. 22, 2009} (“Executive Order™). As stated in the Executive Order, the President
determined that the “prompt and appropriate disposition of the individuals currently detained
at Guantanamo and closure of the facilities in which they arc detained would further the
national security and foreign policy interests of the United States and the interests of justice.”
Executive Order § 2(b). The sole purpose of the Task Force is to implement the President’s
order by conducting the interagency review and providing recommendations to designated
Executive Branch officials regarding the appropriate disposition of cach dctainee held at

Guantanamo.
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3. I previously submitted a declaration on April 16, 2009, in response to orders
issued by the Court in a number of the Guantanamo habeas cases inquiring whether the Task
Force has gathered information about individual detainees and, in some cases, dirccting the
Government to make certain intormation available to the detainees’ counsel if possessed by
the Task Force. That declaration provided general information about the status of the Task
Force’s etforts to assemble information pertaining to the detainees at Guantanamo.

4. The purpose of this second declaration is to: (1) provide further information about
the nature of the information that has been made available to the Task Force; (2) describe
how the Task Force has structured its operations in order to carry out its mandate from the
President; and (3) explain why the Task Force’s ability to perform that mandate would be
jeopardized were Task Force resources diverted to reviewing and identifying information for
purposes of the habeus litigation.

Nature of the Detainee-Related Information Made Available to the Task Force

5. As discussed in my prior declaration, since my appointment to serve as Executive
Director, one of my goals has becn to ensure that the Task Force has access to a collection of
information that is as comprehensive as reasonably practicable pertaining to the detainees at
Guantanamo.

6. To date, in response to taskings disseminated across the intelligence community,
as well as to various non-intelligence agencies belicved to have pertinent information, the
Task Force has received significant information from the following entities;

Central Intelligence Agency (“CIA™)
Department of Defense (“DOD™)
Department of Justice (“DOJ™)

Federal Bureau of Investigation (“FBI™)
National Security Agency (“NSA™)
Department of State

¢ & & @ & »
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e National Counter-Terrorism Center (“NCTC™)

7. In my prior declaration, 1 explained that the Task Force’s information gathering
cffort is ongoing and is expected to remain ongoing for the foresecable future. We have
made substantial progress since my prior declaration toward obtaining a complete response
from each of the agencies listed above. While we are continuing to receive information from
these agencies on a rollihg or as-needed basis, all of thesc agencies have now completed the
bulk of their expected production to the Task Force.

8. As of April 20, 2009, the total amount of data loaded onto the Task Force’s stand-
alone network (“TF network ™) was estimated to consist of approximately 1.8 million pages.
for a total of approximately 400,000 unique documents. The documents contained in this
collection vary widely, but generally speaking the agencies above provided the following:

o ClA:

o the results of records searches (i.e., searches based on a detainee’s
name(s), aliases, and other identifying information) run for each
individual detaince on CIA intelligence databases; and

o finished inteltigence products (i.e., reports and analyses, as opposed to
raw intelligence information) regarding various general topics of interest
to the Task Force's work;

¢ DOD:

o records of detainec-related administrative proceedings, such as
Combatant Status Review Tribunals (“CSRT™) and Administrative
Review Board ("ARB") proceedings (which I understand were previously
provided to DOJ for purposes of the habeus litigation), as well as
documents pertaining to detainees gathered in preparation for those
proceedings by DOD’s Office for the Administrative Review of Detained
Enemy Combatants (“OARDEC™);

o Detainec Assessment Briefs (“DABs”) and summaries of biographic and

capture information pertaining to the detainee prepared by the Joint
Intelligence Group (“JIG™) of Joint Task Force Guantanamo (which [
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o}

understand were previously provided to DOJ for purposes of the habeas
litigation);

files maintained on various detainees by the Office of Military
Commissions (“OMC™), including files of the Criminal Investigative Task
Force (“CITF”) (established to investigate cases for prosecution in the
military commission system); and

finished intelligence products prepared by, and select material gathered
by, the Defense Intelligence Agency on the Guantanamo detainee
population as a whole or particular subgroups of the population;

the results of name traccs on various detainecs on FBI law-enforcement
databases that were previously run for DOJ in connection with the
Guantanamo habeas litigation;

the results of FBI name traces on detainees that were previously run in
connection with military commission investigations or CSRT and ARB
proceedings; and

records of FBI interviews of detainees (known as *3025” and “letterhead
memoranda™) provided to the DOJ habeas team, OMC, and CARDEC;

the contents of the DOJ habeas team’s consolidated database of files from
the Joint Intelligence Group (“JIG™) of Joint Task Force Guantanamo and
the Office for Administrative Review of Detained Enemy Combatants
(“OARDEC™Y; and

litigation-related documents pertaining to various habeas cases;

+ NSA: the results of name traces on each detainee run on relevant NSA databases
of disscminated NSA intclligence reports;

o  NCTC: finished intelligence products on various topics of interest 1o the Task
Force and other materials described in the NCTC declaration submitted herewith;

and

» Department of State: information concerning potential destination countries for
detainees approved for transfer or release.
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S. Most of the documents reviewed by the Task Force reside on the TF network.
The TF network, however, does not define the complete universe of documents available to
the Task Force. As noted in my prior declaration. Task Force members also have access to
certain external networks through which they can obtain additional information as needed. In
particular, Task Force members have access to the Joint Detainee Information Management
System (JDIMS). a dedicated database of Guantanamo-detainee information maintained by
the Department of Defense, and the database of detainee information previously maintained
for OMC. Also, Task Force members have access to more general intelligence databases
based on members’ respective agency affiliations. For example, CIA analysts on the Task
Forcc are able 1o access certain intelligence databases generally available to them in their
capacity as CIA analysts; and the same is true for members on the Task Force from the FBI,
NCTC, and the Detense Intelligence Agency. Task Force members use these external
agency databases to conduct targeted searches for specific items of information that, for a
varicty of rcasons, may not be available on the TF network itself,

Structure of the Task Force’s Operations

10.  Todate, the Task Force has assembled a staff of approximately 56 persons
v(excluding administrative staff). They are currently grouped into two types of teams for
purposcs of conducting the reviews of individual detainees: (1) transfer/relcase teams,
responsible for determining whether detainees should be recommended for transfer or
release; and (2) prosecution tecams, responsible for determining whether the government
should seek to prosecute detainecs, including whether it is feasible to prosecute detainees in
Article I courts. These teams prepare written recommendations in consultation with the

Executive Director of the Task Force, who submits the recommendations to a Review Panel

VerDate Nov 24 2008  08:47 Mar 20, 2012 Jkt 072744 PO 00000 Frm 00200 Fmt6601 Sfmt6601 C:\DOCS\72744.TXT DPROCT

Insert offset folio 164 here 72744.164



VerDate Nov 24 2008

197

Case 1:02-cv-00828-UNA  Document 554-6  Filed 05/13/2009 Page 6 of 15

composed of senior-level officials. The Review Panel members are authorized to decide the
disposition of Guantanamo detainees.

I Transfer/Release Teams. The Task Force's transfer/release teams are composed
of persons drawn from a broad variety of agency backgrounds. They include intelligence
analysts, FBI agents, military personnel, representatives from the Departments of Defense,
State, and Homeland Security. and attorneys from the Department of Justice.

12 Transfer/release teams generally evaluate detainees in groups, with detainees
typically grouped by country of origin, in light of various country-specific considerations that
can be relevant 1o their disposition. The teams strive within the time available to cull and
review the information available to the Task Force on cach detainee in the group. The focus
of the team's evaluation is on the degree of threat the detainee poses to the national security
of the United States, as well as potential destination countries where it may be possible to
transfer or release the detainee in the event that such disposition is deemed appropriate.
Transfer/release teams are instructed to base their evaluation on the totality of available
information regarding each detainee — including the credibility and reliability of the
information - and to carefully scrutinize the basis for conclusions set forth in prior threat
assessments, intelligence reporting, and other information related to the detainee.

13. Transfer/release team leaders work with their teams to prepare a package of
written recommendations for the detainees in the group, to be submitted to the Review Panel
by the Executive Director. Given the compressed schedule in which we must make these
transfer/release evaluations, we do not prepare a formal administrative record encompassing

all the information reviewed by the teams in making their reccommendations. However, the
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written recommendations prepared for the Review Panel do include citations to the sources
of information referenced in those documents.

14, Based on our experience to date, it takes approximately three to four weeks for a
transfer/release team to assemble a package of approximately 6-10 recommendations for
submission to the Review Panel. These packages are prepared and submitted to the Review
Panel on a staggered, rolling basis. As the Attorney General explained during his recent trip
to Europe, as of April 29, 2009, approximately 30 detainees had been approved for transfer
as a result of the Task Force's review. Other recommendations are scheduled to be made to
the Review Panel in the coming weeks. Of course, the length of time required for the
Review Panel’s consideration varies depending on the complexities and circumstances of the
case, as it also does for the Task Force’s review. Also, once a favorable decision is issued by
the Review Panel, it takes additional time to implement and often depends on the outcome of
diplomatic efforts.

15. Prosecution teams. The Task Force's prosecution teams are staffed
predominantly by federal prosecutors, but also include military prosecutors, investigative
agents, and intelligence analysts. The prosecution teams review detainees who have not been
or are unlikely to be approved for transfer or release, in order to determine whether the
government should seck to prosecute the detainee and whether prosecution in an Article 111
court is feasible.

16. Given the distinct focus of the prosecution tcams, they operate on a separate track
from the transfer/release teams. Their current review priorities encompass those detainces
who have already been charged in the military commission system at Guantanamo, as well as

a larger group of detainees for whom the possibility of charges were still under consideration
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by military commission prosccutors at the time the Exccutive Order was issued. As the work
of the Task Force proceeds, prosecution teams also will review other detainees identified as
unsuitable for transfer or release.

17. The recommendations of the prosecution teams are, like those of the
transfer/review tearns, being prepared on a rolling basis. Evaluating the potential for
prosceuting these detainees involves novel and complex legal and evidentiary questions and,
as a result, the prosccution teams generally take longer than the transfer/review teams to
complete their recommendations.

The Task Force Review Process Should Remain
Separate from the Habeas Litigation

i8. As Exccutive Director of the Task Force 1 respectfully submit that the TaSk
Force does not have the resources or capabilities to identify and collect discoverable and
exculpatory information for litigation purposes. Further, subjecting Task Force information
to discovery may divert the Task Force to litigation-related tasks and undermine our ability to
carry out the mandate assigned to us by the Attorncy General and the President. [ also
understand that a number of agencies that ‘havc produced information to the Task Force are
submitting declarations to the Court, contemporaneous with this declaration, explaining how
the exposure of their information to discovery in the Guantanamo habeas litigation would
impose severe burdens on them given the sensitivity of the information and the difficulty of
clearing its release, in any form, for litigation purposes.

19.  The Task Force's mandate. As explained above, the sole mandate of the Task
Force is to implement the President’s order to close the Guantanamo detention facilities, by
conducting an interagency review to determine the most appropriate disposition for each

Guantanamo detainec. In contrast to the Guantanamo habeas litigation, the Task Force's
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mandate is not limited to making a legal determination as to whether there is lawful authority
to continue holding each detainee. Rather, pursuant to the Exccutive Order, our mandate 1s
to recommend appropriate dispositions for cach detaince bascd on broad, discretionary
considerations of national security and foreign policy. as well as the interests of justice.

20. Importantly, the Task Force must carry out this mandate under significant time
constraints. The Executive Order directs the closure of detention facilities at Guantanamo
“as soon as practicable, and no later than 1 year from the date of this order” — i.e., by January
22,2010. Id § 3. Further, it provides that “[i}f any individuals covered by this order remain
in detention at Guantanamo at the time of closure of those detention facilities, they shall be
returned to their home country, released, transferred to a third country, or transferred to
another United States detention facility in a manner consistent with law and the national
security and forcign policy interests of the United States.” Id.

21, Atpresent, there are approximately 240 individuals who remain in detention at
Guantanamo. An essential part of the Task Foree's charge is to review the facts critically
and independently for each detainee; we cannot simply rely on prior Executive
determinations made concerning the detaince. Therefore, Task Force review teams must
conduct a painstaking effort to assemble and sift through the intelligence reporting on each
detainee and to scrutinize the available information about the detainec and the basis for his
detention.  These factual examinations are complex and time-consuming and must each be
completed in a matter of weeks, on 4 rolling basis, in order for decisions to be reached on all

of the detainecs within the time frame established by the President.

08:47 Mar 20, 2012 Jkt 072744 PO 00000 Frm 00204 Fmt6601 Sfmt6601 C:\DOCS\72744.TXT DPROCT

Insert offset folio 168 here 72744.168



VerDate Nov 24 2008

201

Case 1:02-cv-00828-UNA  Document 554-6  Filed 05/13/2009 Page 10 0of 15

22. The Task Force teams are not in a position to conduct litigation-related
discovery. Transfer/review team members strive to review all material relating to a detainee
in the Task Force’s possession; however, due to time constraints they are not always able to
review every available document. Further, the Task Force's transfer/release teams consist
mostly of non-lawyers. While the teams take exculpatory information into consideration in
making their evaluations, they are in no position to evaluate what information is discoverable
or exculpatory for purposes of the habeas litigation. Most team members are not trained in
the rules of civil discovery, they gencrally lack familiarity with the procedural history of
individual habeas cases. and they cannot be expected to keep track of the varying discovery
orders and definitions of cxculpatory evidence issued in each one. By the same token, team
members generally lack knowledge of what exculpatory materials have already been
produced to detainee counsel in each case.

23.  Requiring transfer/review team members to conduct comprehensive searches for
information subject to discovery for litigation purposes would likely generate constant
questions and confusion regarding the nature and cxtent of this obligation and overwhelm our
resources - all to the detriment of the review teams” ability to complete their evaluations on
time. Before they could begin an evaluation of a detaince for thq Task Force's purposes,
team members would have 1o familiarize themselves with the details of the detainee’s habeas
case, including the course of the litigation to date, the scope of any outstanding orders for
discovery, and the nature of the materials already produced to detainec counsel through
discovery. Each document reviewed by the review teams would have to be evaluated not
only through the prism of national sccurity and foreign policy concerns as required of the

Task Force under the Exccutive Order, but also through the legal prism of habeas discovery.

10
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Documents that might not be deemed sufficiently pertinent to be reviewed for the Task
Force’s purposes — because, for example, they are cumulative, or deal with ancillary issues —
would nevertheless have to be scrutinized and perhaps set aside for further review for
purposes of the habeas case. Frequent, if not daily, consultation with habeas litigators in the
Department of Justice would be needed to answer any questions that arisc and to ascertain
whether particular documents fall within the scope of the government’s discovery and
disclosure obligations and have not been previously produced to detainee’s Aabeas counsel.
Given that the process would have to be repeated hundreds of times as the review teams
complete their reviews of nearly 200 remaining detainees, the result would be a recurring,
systemic imposition on the ability of the transfer/release teams to accomplish the mission
assigned to the Task Force by the Attorney General within the time frame established by the
President.

24, Similarly, the prosecution teams on the Task Force are ili-equipped to identify
exculpatory and other discoverable information for litigation purposes As an initial matter,
the prosecution teams are not charged with reviewing all of the Guantanamo detainees, but
instead are reviewing only the subset of detainees disapproved (or likely to be disapproved)
for transfer or release. Thus, the prosccution teams are by no means reviewing information
on ali of the detainees who have pending habeas cases.

2s. Moreover, even as to those detainecs who are being reviewed by the prosecution
teams, the prosecution teams generally do not conduct a comprehensive review of all the raw
evidence in the Government's possession concerning the detainees. Instead, their review
tends to focus on key pieces of evidence identified in case files compiled by criminal

investigators, in order to determine how that evidence could be used to build a viable
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prosecution. While, like the transfer/release teams, the prosecution tcams take into account
exculpatory information in making their recommendations, they are in no position to conduct
a full-scale scarch for all information that may be deemed exculpatory or discoverable for
purposes of the habeas litigation. They lack the time and resources for conducting such a
search, and in any cvent their review is taking place at a more nascent stage of the criminal
process. The prosecution teams are merely recommending which detainees the government
should seek to prosecute and whether prosecution is feasible in Article 11l courts. The Task
Force prosecution tcams are not initiating prosecutions, which can only be donc by the
Department of Justice (for a prosecution in an Article 111 court) or an appropriate military
authority (for a prosecution brought in a military commission or other military forum). In the
event that such prosccutions are ultimately authorized, it would be the responsibility of the
prosecuting attorneys to do a complete search for exculpatory information pursuant to the
rules applicable in the chosen prosecution forum.

26. A further reason why it would be inappropriate for the Task Force to conduct
litigation-related searches is that the Task Force cannot be expected to conform the timing of
its reviews to the various discovery schedules set in individual habeus cases. The Task Force
must have the ability to structure its own review in the manner that best enables us to
complete our review in a timely and orderly fashion. For example, the Task Force to date
has focused on reviewing detainees in country-specific groups in part because there may be
fact patterns or foreign policy issues common to cach group, making it more cfficient for all
of the detainees in the group to be reviewed together.

27. Further, it is important for the Task Force to coordinate its review with ongoing

diplomatic efforts by the Department of State. For every detainee determined to be eligible
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for transfer or releasc, the Department of State must identify an appropriate destination
country that is willing to accept the detainee. The Executive Order directs that the “Secretary
of State shall expeditiously pursuc and direct such negotiations and diplomatic efforts with
foreign governments as are necessary and appropriate” to implement such arrangements.
Executive Order § 5. These diplomatic efforts must be conducted in a coordinated rather
than piecemeal or ad hoc fashion. Accordingly, the Department of State needs to be able to
pursue a carcfully coordinated diplomatic strategy in order to maximize the number of
potential destination countries available for detainecs approved for transfer or release. For
this reason, the Task Force is coordinating its review with diplomatic priorities identified by
the Department of State, and our schedule must be flexible to meet the demands of these
diplomatic and other prioritics. For example, a diplomatic urgency could suddenly arise,
causing us to reshuffle our entire schedule and place cases that were at the back of the line o
the front in the interest of the overall mission.. | am therefore concerned about any habeas-
related obligations that would require the Task Force to reorient its review according to
litigation timetables generated by discovery or other deadlines in the detainee habeas cases
as opposed to the diplomatic timetables that are currently driving our review process.

28 The Task Force's Written Evaluations and Recommendations. 1 understand
that there may be certain practical benefits to an approach that limits discovery of the
information that the Task Force has assembled in each case to the documents that are cited in
the Task Force's recommendation for that particular detainee. It is important to understand,
however, that such an approach also has inherent limitations, as explained further below.

29.  Most significantly, for the same reasons that the Task Force is not in a position to

conduct civil discovery searches in the course of its review, the Task Force’s
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recommendations are not written with the purpose of identifying the catalog of information
that may be deemed exculpatory or otherwise discoverable for purposes of the habeas
litigation. Rather, as described above, our recommendations are focused primarily on theA
distinct policy question of whether a detainee can be transferred or released consistent with
the national security and foreign policy interests of the United States (for the transfer/relcase
teams) and on the mixed legal and factual question of whether a detainee should be
prosecuted and whether it would be feasible to prosecute the detainee in an Article I count
(for the prosecution teams).

30. While the facts that we deem material in evaluating these questions may overlap
with the facts deemed material in the habeas cascs, the degree of overlap may vary. For
instance, a transfer/release tecam may determine that a detainec is appropriate for transfer
based on an assessment of the detainee’s potential threat, and therefore it may not be
necessary for a review team to explore in full the facts underlying the legal basis for
detention. Even where the review teams are focused on the same factual questions at issue in
the habeas cases, our recommendations typically do not take pains to cite each piece of
information that a petitioner might deem exculpatory or otherwise discoverable in litigation.
Rather, our recommendations are intended t0 be summaries for senior-level officials. not
line-by-line accounts of all the information at issue. Morcover, as explained above, the
recommendations arc written under time constraints and by staff members who are not in a
position to evaluate what information is discoverable or exculpatory for purposes of a
particular habeas casc.

31, Accordingly, if a judgment is made to produce documents cited in the Task

Force’s recommendations for purposes of the habeas litigation, the Court and the litigants
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should appreciate that it is not a substitute for exhaustive searches of information available to
the Task Force, and that the Task Force's review schedule and priorities must remain
coordinated with diplomatic strategies essential to closing Guantanamo.
. o+ x

32.  Insum, the Task Force is focused exclusively on completing the review required
by the President in the Executive Order. Completing that review presents significant
challenges. The diversion of Task Force time and resources for litigation purposes would
have a detrimental effect on the Task Force's ability to conduct its mission. In particular,
requiring the Task Force to conduct searches for exculpatory or otherwise discoverable
information for purposes of the habeas litigation, relying on the Task Force to identify such
information in its recommendations anymore than it would in its ordinary course of business,
or requiring the Task Force to organize its review pursuant to litigation-driven deadlines,
would significantly undermine the Task Force's ability to complete its review in the time
required by the President. The Task Force was not designed to be an arm of the Department
of Justice habeas litigation team, and it cannot be pressed into service for such a role without
compromising it ability to carry out the prompt and comprehensive interagency review of
the status of all Guantanamo detainces that is required by the Executive Order.

33, I hereby declare that the foregoing is true and accurate to the best of my
knowledge.
Dated: May 12, 2009

Washington, D.C. ISIGNATURE]

MATTHEW G. OLSEN

15
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Responsibilities of the Director of the National Counterterrorism Center

QUESTION 1: The National Security Intelligence Reform Act of 2004
created the National Counterterrorism Center (NCTC) and the position of
Director of the NCTC. '

e What is your understanding of the unique role of the NCTC within the
Intelligence Community (1C)?

The Intelligence Reform and Terrorism Prevention Act of 2004 (IRTPA) serves as the statutory
basis for NCTC’s unique role within the Intelligence Community. Among other provisions, this
faw directs that NCTC:

* Serve as the primary organization of the U.S. Government (USG) for analyzing and
integrating all intelligence possessed or acquired by the USG pertaining to terrorism and
counterterrorism (CT), excepting exclusively domestic terrorists and domestic CT.

o Conduct strategic operational planning for CT activities, integrating all instruments of
national power, including diplomatic, financial, military, intelligence, homeland security,
and law enforcement activities within and among agencies.

* [Ensure agencies have appropriate access to and receive all-source intelligence support
necessary to execute CT plans or perform independent alternative analysis.

o Serve as central and shared knowledge bank on known and suspected terrorists and

" international terror groups, as well as their goals, strategies, capabilities, and networks of
contacts and support.

The faw also directs the NCTC Director to advise the Director of National Intelligence (DNI)
on the extent to which the CT program recommendations and budget proposals of the
departments, agencies, and elements of the U.S. Government conform to the priorities
established by the President.

No other CT component of the Intelligence Community has this range of responsibilities. In
conducting all-source analysis and maintaining the database that underpins all government
watchlisting, NCTC has access to all terrorism—related information, both foreign and domestic.
NCTC’s cross-government role in strategic operational planning is also unique and results in a
dual reporting relationship of the Director to the DNI for intelligence functions and to the
President for strategic operational planning.
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» What is your understanding of the specific statutory responsibilities of
the Director?

The statutory responsibilities of NCTC and the Director of NCTC are described in Section 1021
of IRTPA. By law, NCTC is the primary organization in the federal government for analyzing
and integrating all intelligence pertaining to terrorism and CT. NCTC thus has a unique
responsibility to examine all international terrorism issues, regardless of where in the world they
might be located.

NCTC’s area of responsibility spans geographic boundaries, allowing for such intelligence to be
analyzed regardiess of whether it is collected inside or outside the United States. Further, the
Center, by law, serves as the U.S. Government’s central and shared knowledge bank on known
and suspected terrorists and international terror groups. No other organization in the U.S.
Government is as singularly focused on terrorism.

NCTC—in its Strategic Operational Planning role—is uniquely positioned to look beyond
individual department and agency missions toward a single, unified CT effort. This
distinguishes NCTC from other elements of the Intelligence Community and federal government
and enables the Center to take a strategic, long term view of the counterterrorism mission.
Through a single and joint planning process that integrates all instruments of national power, the
Center ensures the effective integration of government CT plans and the synchronization of
operations across more than 20 departments and agencies with CT responsibilities.

Thus, the Director of NCTC has two related but distinct areas of responsibility: intelligence and
strategic operational planning. With respect to the first, the Director is responsible to the DNI
and is charged with a variety of specific responsibilities, to include acting as the DNI’s principal
adviser on intelligence operations pertaining to CT, being responsible for supporting DHS and
FBI for the dissemination of CT information to a variety of federal, state and local officials and
government entities through entities like the Interagency Threat Assessment and Coordination
Group (ITACG), and advising the DNI on the allocation of counterterrorism resources to
elements of the Intelligence Community.

With respect to strategic operational planning, the Director of NCTC reports directly to the
President. In this role, the Director is responsible for providing strategic operational plans—both
short and long term policy planning which aims to bring all elements of national power to bear
against terrorism—for all departments and agencies of the U.S. government

e Have you discussed with Director Clapper his specific expectations of
you, if confirmed as Director, and his expectations of the NCTC as a
whole? If so, please describe these expectations.

I have met with Director Clapper and have generally discussed his expectations of me, if
confirmed as Director, and his expectations for NCTC. Based on these discussions, I believe he

3
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would expect me to continue the tremendous work of former NCTC Director Mike Leiter and to
work tirelessly to ensure that NCTC fulfills its mission of leading the nation’s effort to combat
terrorism at home and abroad. He would expect me to carry out the responsibilities of the NCTC
Director in a manner consistent with the highest standards of the Intelligence Community and in
strict adherence to the Constitution and all applicable laws. I also believe he would expect me to
lead the workforce of NCTC with integrity and courage and to provide objective, independent
advice to him and to other senior policy makers in the government.

NCTC Mission

QUESTION 2: The NCTC was designed to serve as the primary organization
in the U.S. Government for integrating and analyzing all intelligence
pertaining to terrorism and counterterrorism and to conduct strategic
operational planning by integrating all instruments of national power.

¢ What is your assessment of the NCTC’s current strengths and
weaknesses?

If confirmed, T expect to fully assess on an ongoing basis NCTC’s strengths and weaknesses as I
guide and direct its future course. From my current perspective, NCTC’s dedicated and diverse
work force is its most important strength in confronting CT issues across the U.S. government,
Following the failed attack on December 25, 2009, NCTC led the implementation of a number of
reforms in response to the President’s guidance that built upon its role as the primary CT
organization of the U.S. government, as envisioned by the IRTPA. Nevertheless, there is still
room for improvement in analyzing and integrating intelligence, conducting strategic operational
planning, and serving as the central knowledge bank on known and suspected terrorists.

¢ What do you believe are the greatest challenges facing the NCTC?

NCTC faces the challenge of an evolving and adaptive threat both within the homeland and
abroad. As I explain more fully below, the terrorist threat to the United States has become more
complex and diverse. While sustained counterterrorism pressure on al-Qa‘ida in Pakistan has
degraded the group’s capabilitics, al-Qa‘ida remains focused on conducting terrorist attacks,
particularly in the United States and in Europe. In addition, I believe al-Qa‘ida’s regional
affiliates, particularly al-Qa‘ida in the Arabian Peninsula (AQAP), constitute a growing threat to
the United States.

In addition, as [ indicated above, I believe NCTC’s dedicated and diverse workforce is its
greatest strength. As such, T believe maintaining this diversity through continued commitment
from Intelligence Community departments and agencies will remain one of its greatest
challenges.
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I also believe NCTC must continue to pursue its ongoing efforts to gain access to critical data
sets in accordance with applicable privacy standards and laws. As the Center gains access (o
data, it will face the challenge of what has been called in one study, "separating the signal from
the noise™—the problem of information overload.

¢ Please explain your vision for the NCTC, including your views on its
current and future priorities and what the organization should look like
five years from now.

If confirmed, I will strive to build upon the successes of my predecessors and fulfill the promise
of NCTC as envisioned by Congress in the IRTPA. I believe NCTC has achieved a solid
foundation in analysis and greatly improved national watchlisting capabilities. The Intelligence
Community as a whole has made great strides in information sharing, and NCTC continues to
gain increased access to the information it needs to identify potential terrorist threats. Additional
challenges remain both for information sharing and the technical challenges of analyzing the
increasing amount of data. NCTC has also matured in both its National Intelligence
Management and Strategic Operational Planning roles. If confirmed, I will reinforce what I find
to be NCTC’s strengths and review the current priorities in detail. As I identify areas for
improvement, if confirmed, I will share my judgments regarding necessary changes and future
priorities.

s What specific benchmarks should be used to assess the NCTC’s
performance?

The Counterterrorism Intelligence Plan (CTIP) serves as a useful tool to assess the Intelligence
Community’s performance against the terrorism problem and by extension the performance of
NCTC. For the Intelligence Community, the CTIP outlines the mission objectives against which
analytic gaps are identified. Progress is assessed on a quarterly basis against those gaps through
analysis of hundreds of intelligence products. This provides a specific outcome measure that is
reported to OMB and to Congress. ! understand that NCTC also reviews customer satisfaction as
a means to determine if it is meeting their needs. This measure is also reported annually to
Congress in the Congressional Budget Justification Book.

Current Terrorist Threat

QUESTION 3: In light of the tenth anniversary of the September 11"
terrorist attacks and the recent strike on Usama bin Ladin:
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* How do you characterize the terrorist threat that is confronting the
United States at this time?

1 believe the terrorist threat to the United States has become more complex and diverse than at
any point in the last decade. Sustained CT pressure on al-Qa‘ida in Pakistan has degraded the
group’s capabilities, leaving it at one of its weakest points in the past decade. Usama bin Ladin’s
death probably has accelerated this trend by eliminating the group’s most important decision
maker and source of authority, However, al-Qa‘ida remains focused on conducting terrorist
attacks, particularly in the U.S., in Europe, and against our Coalition allies. We must remain
vigilant in continuing our efforts to deter and dismantle the group’s capabilities to conduct a
homeland attack.

[ believe al-Qa*ida’s regional affiliates, particularly AQAP, constitute a growing threat to the
homeland. As the affiliates continue to develop and evolve, the threat posed by many of these
groups to U.S. interests abroad and the homeland has grown.

Yemen and North and East Africa have emerged as the primary areas from which al-Qa‘ida’s
affiliates can plan attacks, train recruits, and facilitate the movement of operatives. AQAP
remains intent on conducting attacks targeting the homeland and U.S. interests overseas while
furthering propaganda efforts designed to inspire like-minded Western Muslim extremists to
conduct attacks in their home countries. The Somalia-based al-Shabaab, al-Qa‘ida in Iraq, and
Al-Qa‘ida in the Islamic Maghreb continue to pose a threat to U.S. and other Western interests.

Beyond al-Qa‘ida and its affiliates, al-Qa‘ida’s key allies in the Federally Administered Tribal
Areas (FATA), in particular Tehrik-e-Taliban Pakistan (TTP), continue to pose a threat to the
homeland. TTP leaders maintain close ties to senior al-Qa’ida leaders, providing critical support
to al-Qa‘ida in the FATA and sharing some of the same global violent extremist goals. Other al-
Qa‘ida allies in Pakistan have demonstrated the intent and capability to conduct attacks against
US persons and targets in Afghanistan.

Lebanese Hizballah remains capable of conducting terrorist attacks on U.S. and Western
interests, particularly in the Middle East if it perceived a direct threat from the United States to
itself or Iran, its primary state sponsor.

Finally, in addition to threats emanating from outside the United States, homegrown violent
extremists continue to pose an elevated threat to the homeland. Although they have yet to
demonstrate the capability to conduct sophisticated attacks, individuals like Fort Hood shooter
Major Nidal Hasan demonstrate that attacks need not be sophisticated to be deadly. Al-Qa‘ida
and its affiliates have publicly supported and promoted the narrative of individual extremism and
the potentially anonymous and individualized nature of individual terrorists complicates efforts
to detect and disrupt their plotting.
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o If confirmed, what would be your top prioerities in terms of the terrorist
threats facing the United States?

I believe that the President’s new National Strategy for Counterterrorism conveys clear priorities
for NCTC in terms of the terrorist threat we face. If confirmed, my top priority at NCTC will be
to identify and analyze those threats and thereby assist in the prevention of terrorist attacks on
the homeland, our allies, and our interests abroad. Those terrorist threats may originate from al
Qa’ida core or its affiliates and adherents in South Asia, the Arabian Peninsula, the Horn of
Africa, and North Africa. In addition to our efforts to counter these threats, an important and
challenging priority will be to work with our partners to identify al Qa’ida inspired homegrown
violent extremists.

¢ In your opinion, what terrorist threats, if any, have been overlooked or
underestimated?

From my perspective, the Intelligence Community has taken numerous steps to evaluate and
prioritize which terrorist groups pose the most severe threats to the homeland and U.S. interests,
and has allocated appropriate resources to combat those threats. The National Intelligence
Priorities Framework provides a comprehensive, community-coordinated tool to evaluate the
threat and dictate where resources are needed.

If confirmed, I will direct the NCTC workforce and our partners to continue analyzing
information critically, to constantly evaluate information and assumptions, and to always keep in
mind alternative possibilities, which [ believe will help mitigate the potential for strategic
surprise.

e In your opinion, is the NCTC adequately staffed to address your
priorities identified above?

Based on my understanding, I believe that NCTC is staffed adequately to meet the priorities
above, and its resources are aligned appropriately with the President’s Strategy for
Counterterrorism. Over the past several years, NCTC has conducted various reviews of its
resources and has worked closely with Congress to ensure resources are adjusted to address the
evolving threat environment. If confirmed, I look forward to working with Congress in order to
ensure NCTC remains adequately staffed.

« What actions will you take, if confirmed as Director, to ensure that each
of your identified priorities is satisfied?

If confirmed, my approach—in accordance with the National Strategy for Counterterrorism and
the President’s directives following the failed attack in December 2009—will be to ensure that
NCTC remains agile and adaptive and continues to fulfill its unique role in the government-wide

7
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effort to disrupt, dismantle and eventually defeat al-Qa’ida, its affiliates and adherents.

Intelligence reform and counterterrorism

QUESTION 4: What do you see as the most important outstanding priorities
in the ongoing intelligence reform effort, as it relates to counterterrorism?

I believe that some of the most important priorities for NCTC in the ongoing intelligence reform
effort are those identified as a result of the review ordered by the President as a result of the
failed terrorist attack on Northwest Airlines Flight 253 in December 2009. The review of that
incident led to community-wide resource and implementation initiatives dealing with such issues
as accelerating technology enhancements (including the CT Datalayer), strengthening
watchlisting, enhancing analytic rigor and raising tradecraft standards, establishing a pursuit
capability within NCTC, and improving the Intelligence Community’s collection and analysis
regarding the threat posed by homegrown violent extremism. It is my understanding that there
has been significant progress in implementing these initiatives, and if confirmed [ will continue
to lead and support these efforts.

o What recommendations made by the 9/11 Commission have not been
fully implemented, and how should those issues be addressed?

With respect to those 9/11 Commission recommendations that fall within NCTC’s purview, [
believe substantial steps have been taken to address the recommendations through the
implementation of the IRTPA the Implementing Recommendations of the 9/11 Commission Act
of 2007, and Executive Orders, policies, and practices. If confirmed, [ look forward to further
advancing Intelligence Community and NCTC mission and enterprise performance, and will
review NCTC’s activities to assess whether additional steps are needed to continue to implement
the recommendations by the 9/11 Commission. If confirmed, [ look forward to working with
Congress during this process.

* Do you see any need for modifications to the statutory role or
authorities of the Director of the NCTC? If so, please explain.

I am not aware of any such statutory modifications that are necessary at this time. If confirmed, I
will work with the Director of National Intelligence and others to ensure that I have sufficient
authorities to accomplish NCTC's statutory responsibilities and ensure the continued success of
our CT mission. If confirmed, I will also keep this committee fully informed if I identify a need
for legislative modifications to my authorities.
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Pursuit groups

QUESTION 5: Following the failed terrorist attack of December 25, 2009,
NCTC created the “Pursuit Group” to help track down tactical leads that
could lead to the discovery of threats aimed against the U.S. Homeland or U.S,
interests abroad. Public testimony from NCTC states that the Group has
“repeatedly identified key leads that would have otherwise been missed
amidst a sea of uncorrelated data.”

¢ To what extent has the creation of this Group succeeded in ensuring
that tactical leads are identified and tracked?

I believe that the creation of the Pursuit Group has provided the CT community with a group of
co-located analysts that have unparalleled data access and expertise, which enables Pursuit
Group to focus exclusively on information that could lead to the discovery of threats aimed
against the homeland or U.S. interests abroad. While the majority of the Intelligence
Community understandably follows current threats, Pursuit Group analysts can ensure that
terrorism cases are examined as thoroughly as possible by pursuing non-obvious and uaresolved
connections, identifying unknown, known or suspected terrorists, and focusing on seemingly
unimportant details that could yield relevant information.

¢ How are the priorities of the Pursuit Group established?

Although [ have not had an opportunity to work directly with the Pursuit Group in my present
position, it is my understanding that Pursuit Group’s priorities include intelligence reporting with
a clear homeland connection, or with only partial identifying data. Pursuit Group also focuses on
identifying members of terrorist networks overseas. or individuals who are part of a broader
threat stream.

e What is the role of the Director of the NCTC in establishing those
priorities?

[ believe that the Director of NCTC plays a key role in ensuring that Pursuit Group’s priorities
are closely aligned with overarching NCTC and U.S. government CT priorities. If confirmed, [
will continue to ensure that this is the case.

¢ What is the role of the Pursuit Group in integrating the tactical
counterterrorism analytical efforts of the various components of the
Intelligence Community?
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I understand that Pursuit Group provides investigative leads, collection requirements, and
potential source candidates to its Intelligence Community partners in support of tactical
Intelligence Community efforts. The role of the Pursuit Group in integrating tactical
counterterrorism analytic efforts is enabled by its broad Intelligence Community makeup. With
teams comprised of personnel from across the Intelligence Community, with access to the
broadest range of terrorism information available, Pursuit Group analysts are able to identify
actionable leads that could otherwise remain disconnected or unknown.

s If confirmed, will you make any changes in the roles and responsibilities
of the Pursuit Group?

If confirmed, I will continue to make community participation and collaboration in Pursuit
Group a priority and will work to strengthen existing interagency partnerships.

NCTC analysis

QUESTION 6: With the creation of the Pursuit Group, what do you see as
the proper balance between tactical and strategic intelligence at the NCTC?

The IRTPA gave NCTC the responsibility to “serve as the primary organization in the U.S.
Government for analyzing and integrating all intelligence possessed or acquired by the United
States Government pettaining to terrorism and counterterrorism, excepting intelligence
pertaining exclusively to domestic terrorists and domestic counterterrorism.”

Pursuant to this statutory responsibility, NCTC includes elements that cover both tactical and
strategic issues, and the Center’s unique access to data makes it highly capable of performing its
mission at both the tactical and strategic levels. I understand that this mission was reoriented in
light of a series of plots targeting the United States, culminating in the December 2009 plot,
when Nigerian national Umar Farouk Abdulmutallab attempted to detonate an explosive device
aboard a Northwest Airlines flight. As a result, NCTC established the Pursuit Group to focus
exclusively on information that could lead to the discovery of threats aimed against the homeland
or U.S. interests abroad.

In addition to the creation of the Pursuit Group, former Director of National Intelligence Dennis
Blair clarified in April 2010 that NCTC also would continue to produce strategic analysis on the
full range of terrorist organizations with an overseas nexus and a special focus on threats within
and to the homeland. If confirmed, 1 will continue to seek the proper balance between tactical
and strategic intelligence problems, both in the types of analysis NCTC will produce and in the
application of resources against these missions.
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QUESTION 7: What unique role does strategic counterterrorism analysis
conducted at NCTC play, as compared to the analysis produced by other
components of the Intelligence Community?

Individual Intelligence Community agencies have strong analytic programs that emphasize
building core tradecraft skills that reflect the highest standards for research, critical thinking, and
writing, utilization of structured analytic techniques, and exploitation of diverse collection
platforms. Ibelieve what makes the strategic analysis conducted at NCTC unique is that all of
its products are vetted and coordinated throughout the Intelligence Community, which adds
multiple analytic perspectives. Though the National Intelligence Council (NIC) also produces
fully coordinated analysis of key terrorism-related topics, only NCTC can produce a large
number of analyses against such a broad range of strategic terrorism topics. In addition, NCTC’s
strong analytic cadre, which consists of detailees and assignees from across the Intelligence
Community, also means that NCTC products reflect the diversity of the entire Intelligence
Community and not the analytic view of one group or agency. NCTC remains the only
organization in the Intelligence Community that has access to the entire catalogue of reporting—
both foreign and domestic——on terrorism issues.

Moreover, NCTC produces Community-coordinated assessments of a truly strategic nature on
such critical terrorism issues as terrorist safe havens, state sponsors of terrorism, CT cooperation
worldwide, and regional terrorism issues and groups. NCTC’s analytic cadre also regularly
prepares intelligence assessments that are integrated into NCTC’s Directorate of Strategic
Operational Planning to inform policymakers on the progress of U.S. CT efforts.

QUESTION 8: What is the role of the NCTC, including through the
Interagency Intelligence Committee on Terrorism (IICT), in coordinating and
publishing the Intelligence Community’s assessments on terrorism?

NCTC plays a critical role in coordinating and publishing the Intelligence Community’s
assessments on terrorism. Virtually all of NCTC’s finished intelligence production is
coordinated across the IC, and every product with the NCTC seal or name on it is coordinated
with its partner agencies, thereby ensuring a community-wide approach to analysis. In addition
to NCTC’s own production, its analysts also participate in projects undertaken by the National
Intelligence Council, including ali National Intelligence Estimates that focus on terrorism-related
issues, as well as with the various National Intelligence Managers on their issues and products.

If confirmed as the Director of NCTC, I would serve as the Chairman of the Interagency
Intetligence Committee on Terrorism (IICT). The IICT Executive Secretariat, which resides in
the NCTC’s Directorate of Intelligence, is the key mechanism for providing Community-
coordinated threat warning products and assessments to the U.S. Government, as well as state,
local, and tribal officials. The IICT staff manages the Intelligence Community Terrorist Threat
Warning System and coordinates all products with the warning agencies, including the National

11
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Security Agency, Central Intelligence Agency, Federal Bureau of Investigation, Defense
Intetligence Agency and the Department of Homeland Security.

Watchlisting

QUESTION 9: How do you assess the improvements to the Terrorist
Identities Datamart Environment (TIDE) following the failed terrorist attack
of December 25, 2009?

It is my understanding that there have been a number of important improvements to the TIDE
database that have improved NCTC's receipt, processing, and quality of information sharing in
support of watchlisting and screening. Given TIDE’s importance in our country’s layered CT
defenses, if confirmed I intend to give watchlisting processes a thorough review. 1 look forward
to working with Congress in order to ensure TIDE continues to proactively improve the U.S.
Government's watchlisting and screening capabilities.

QUESTION 10: According to public testimony, NCTC has developed a
comprehensive training program for the counterterrorism community
involved in watchlisting and screening “to ensure consistent application of
watchlisting standards across the U.S. Government.”

o To what extent has this training and any related policy changes
succeeded in establishing consistent standards across the government?

Policy updates following the December 2009 failed attack are reflected in the July 2010
Watchlisting guidance. NCTC, in collaboration with the FBI's Terrorist Screening Center (TSC)
and with feedback from nominator and screener agencies, developed a Watchlisting Overview
Course. The course provides standardized training across the watchlisting community and helps
ensure a collective understanding of the watchlisting business process and guidance, and
consistent application of the standards laid out in the guidance across the government. If
confirmed, | will be in a better position to assess to what extent these training and policy changes
have succeeded in establishing consistent standards across the government.

¢ What improvements, if any, remain to be made?

I understand that improvements are ongoing and are critical to the training program. Updates
and modifications to the Watchlisting Overview Course are based on participant feedback,
current terrorism trends, and policy changes. If confirmed, 1 will assess if additional
improvements are needed.
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QUESTION 11: According to the Committee’s report on the failed attack of
December 25, 2009, while the NCTC processed watchlisting information it
had received, its standard practice did not include conducting additional
analysis or enhancing existing records with more derogatory information. To
what extent has this problem been addressed?

It is my understanding that there have been a number of important improvements to the way that
NCTC’s Directorate of Terrorist Identities conducts analysis to enhance existing records. This
includes persistent and periodic checks to obtain additional data on TIDE subjects. The TIDE
enhancement mission continues to expand and evolve, enabling NCTC to construct more
comprehensive terrorist identities based on a steady increase of accesses to diverse databases.
Thorough and timely information sharing across the counterterrorism community continues to be
a cornerstone requirement for NCTC’s successful performance of this critical mission. If
confirmed, 1 work closely with Congress and will assess to what extent this problem has been
addressed.

Database integration

QUESTION 12: According to the former director’s February 9, 2011 public
testimony, NCTC has developed a new information technology infrastructure
to integrate the databases of components of the counterterrorism community.
Recent steps include the enhancement of a “Google-like” search across the
databases, and the development of a “CT Data Layer” to “discover non-
obvious terrorist relationships.” According to the testimony, “[a]ll these
efforts are being pursued vehemently, but they also require careful
consideration of complex legal, policy, and technical issues as well as the
implementation of appropriate privacy, civil liberty, and security
protections.”

e What is the status of the development and implementation of these
efforts?

Although [ currently do not have detailed knowledge of the CT Data Layer, it is my
understanding that NCTC has begun to automate and mature processes to manage the wide
variety of data that its CT partners provide to support this important initiative. Similarly, [
believe NCTC has taken a number of steps to improve its ability to notify its CT partners when it
discovers derogatory information through its ability to find non-obvious terrorist relationships.
If confirmed, I look forward to working with Congress as NCTC continues to develop and
implement the CT Data Layer.
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e How, and to what extent, have privacy, civil liberty and security issues
been addressed in the development of this infrastructure? What is the
role of the Director of the NCTC in addressing these issues, relative to
the Director of National Intelligence, other components of the
Intelligence Community, and the Department of Justice?

Through my time at the Department of Justice and the NSA, I have come to know NCTC’s deep
commitment to the protection of privacy and civil liberties. In general, I understand that NCTC,
as a member of the Intelligence Community, must, like NSA, implement protections for United
States persons through procedures approved by the Attorney General, under Executive Order
12333, These protections are interpreted, applied, and overseen by NCTC and ODNI legal
counsel, as well as by the NCTC and ODNI Civil Liberties and Privacy Officers and the ODNI
Office of Inspector General.

An important set of protections are embodied in Attorney General Guidelines that are applicable
to NCTC’s activities in identifying terrorism information in U.S. Government datasets that also
contain non-terrorism information. NCTC may only retain U.S. person information in such
datasets if there is a reasonable belief that such information is terrorism information. It must also
enter into and comply with appropriate protective arrangements with departments and agencies
that are consistent with all applicable legal and privacy requirements pertaining to such data. 1
understand NCTC has included other safeguards for the CT Data Layer, based on sound security
measures and community best practices such as training, access controls, and compliance
monitoring. Finally, I understand that NCTC also complies with Privacy Act requirements, such
a publishing system of records notices, and data mining reporting requirements.

State and local governments

QUESTION 13: What is the role of the NCTC in producing and
disseminating intelligence for state, local and tribal partners?

Although I have not yet been involved in NCTC’s production process, it is my understanding
that the Center collaborates closely with FBI and DHS to ensure terrorism intelligence is
disseminated to state, local and tribal partners. For example, I understand that NCTC has
coordinated with DHS to ensure that NCTC CURRENT~—the CT Community's premier
classified website for terrorism-related information—is available to state and local fusion
centers. In addition, the ITACG, located at NCTC, collaborates with DHS and FBI to ensure
there is a seamless bridge between traditional intelligence agencies and state, local and tribal
partners.

» How is that role different than that of the FBI and the Department of
Homeland Security?
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The FBI and DHS have independent statutory missions to provide terrorism information directly
to state, local and tribal governments. In compliance with its statutory charter, the IRTPA, and
consistent with the statute that created the ITACG (the Implementing Recommendations of the
9/11 Commission Act of 2007), NCTC supports FBI and DHS in carrying out their missions.

e What is your understanding of the amount and nature of cooperation
among NCTC, FBI, and DHS?

I believe that NCTC works closely on a daily basis with FBI and DHS. NCTC leads three daily
secure video conferences to discuss current threats. This regular cooperation continues with
informal and formal analytic exchanges that support the development of intelligence products
that are specifically tailored for state, local and tribal partaers. It is also my understanding that
NCTC has deployed seven representatives throughout the United States who work hand-in-hand
with DHS and FBI field elements. T understand that DHS and FBI also have senior
representatives assigned to NCTC who provide close coordination.

¢ If confirmed, what priority would you give this issue?

1f confirmed, one of my top priorities will be to ensure that state, local and tribal governments
continue to receive timely and accurate information about terrorism threats that will enhance
their capabilities to recognize and effectively respond to suspected terrorism and radicalization
activities, while simultaneously protecting our privacy and preserving our civil libertics.

Strategic Operational Planning

QUESTION 14: Please describe the activities of the NCTC in carrying out its
strategic operational planning responsibilities pursuant to the Intelligence
Reform and Terrorism Prevention Act (IRTPA).

The responsibilities of NCTC’s Directorate of Strategic Operational Planning (DSOP) are
outlined in the IRTPA, which provides that NCTC will “conduct strategic operational planning
for counterterrorism activities, integrating all instruments of national power, including
diplomatic, financial, military, intelligence, homeland security, and law enforcement activities
within and among agencies.” The IRTPA goes on to define strategic operational planning as
including “the mission, objectives to be achieved, tasks to be performed, interagency
coordination of operational activities, and the assignment of roles and responsibilities.” In
practice, it is my understanding that DSOP views strategic operational planning as a process that
develops interagency CT plans to help translate high level strategies and policy direction into
coordinated department and agency activities to advance the President’s objectives in the
National Strategy for Counterterrorism and the overall National Security Strategy objectives.

15
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This process integrates all elements of national power by involving the appropriate department
and agency representatives in the development, monitoring, and assessment processes, to include
those not traditionally associated with the CT mission.

Although I have not had extensive exposure to DSOP in my current and past positions, it is my
understanding that DSOP has evolved alongside the needs of the CT community and has
enhanced its support to the National Security Council. If confirmed, I look forward to
continuing to develop DSOP’s strategic operational planning capabilities in support of the
President and our nation’s counterterrorism objectives.

s To what extent does the Directorate of Strategic Operational Planning
develop interagency plans for counterterrorism operations?

i believe that DSOP’s focus remains on conducting strategic operational planning, using its
mandate to develop whole of government CT plans to engage in cross-agency collaboration as
directed by the National Security Council to support policy implementation. These plans address
a variety of CT objectives, to include regional issues, weapons of mass destruction-terrorism, and
countering violent extremism. It is my understanding that the strategic operational planning
process integrates all phases of the planning cycle—developing a plan, monitoring its
implementation, and assessing its effectiveness and resource allocations—and creates
communities of interest to coordinate and integrate implementation. Negotiation, facilitation and
mediation are also components of this interagency planning process.

* To what extent does the Directorate coordinate or integrate the strategic
planning of components of the Intelligence Community, the Department
of Defense, and other components of the U.S. Government?

It is my understanding that DSOP has engaged and involved more than 20 departments and
agencies as it developed strategic operational plans over the last six years. These organizations
include Intelligence Community agencies, the Department of Defense, as well as many
organizations that are not traditionally thought of as national security entities, such as the
Department of Education and the Department of Health and Human Services. Through its
efforts, DSOP ensures there are representatives from all departments and agencies that provide
the elements of national power that are necessary to achieve the objectives for a particular
planning effort. If confirmed, [ will continue this vital outreach so we are certain that NCTC’s
strategic operational plans are able to leverage all elements of national power against the terrorist
adversary.
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¢ Please describe your assessment of the challenge presented by this
responsibility and what should be done to improve NCTC’s
performance of it.

DSOP benefits from the fact that it is viewed as an honest broker and can therefore help to
coordinate issues among departments and agencies. If confirmed, I will ensure that DSOP
continues to be seen by the interagency as an honest and willing partner that can effectively
coordinate and integrate all elements of national power in support of our nation’s CT objectives.
To the extent that | identify any challenges in this effort, or ways to improve NCTC’s strategic
operational performance, if confirmed, 1 will work to expeditiously resolve these issues.

QUESTION 15: NCTC produces the National Implementation Plan for the
War on Terror (NIP), first approved by the President in June 2006 and then
again in September 2008.

¢ To what extent does the NIP need to be updated in light of the new
National Strategy for Counterterrorism announced on June 29, 2011?

It is my understanding that with the new National Strategy for Counterterrorism, the past
approach taken by the National Implementation Plan may no longer be the most effective way to
address the President’s counterterrorism objectives. Instead of the National Implementation
Plan’s single unified plan for the entire globe, the focus of the new strategy is on a series of
overarching goals and areas of priority focus that provide objectives that are specific to various
regions. If confirmed, I look forward to working with the National Security Council and our
partners to play a key role in the implementation of the new strategy.

QUESTION 16: The NCTC also creates the Counterterrorism Intelligence
Plan (CTIP) to translate the National Implementation Plan (NIP) and the
National Intelligence Strategy into a common set of priority activities for the
Intelligence Community, and to establish procedures for assessing how the IC
is performing against those objectives. Should the NCTC establish a new
CTIP in light of the new National Strategy for Counterterrorism announced
on June 29, 2011?

It is my understanding that the CTIP will require adjustments to bring it in line with both the new
National Strategy for Counterterrorism and the DNI's approach to Unifying Intelligence
Strategies (UIS). The CTIP serves as a strategic framework that outlines our approach to
managing and assessing the mission area. From a mission perspective, it seeks to build the
requisite capabilities to support the needs of our customers, and its objectives are designed to
cover the full range of the terrorist problem.
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The CT Unifying Intelligence Strategy is an extension of the CTIP in that it will lay out our
priorities, key gaps, mission and enterprise challenges, and the initiatives we will undertake in
the coming year to address them.

QUESTION 17: What is the role of the Director of the NCTC in developing
the National Intelligence Priorities Framework (NIPF) with regard to
counterterrorism?

T understand that the Director of NCTC serves as the Chairman of the IICT. In that position, the
NCTC Director has the responsibility for overseeing the work of the [ICT Requirements
Subcommittee, which administers the NIPF CT Priorities. The NIPF-CT feeds directly into the
overall NIPF.

QUESTION 18: As the threat from regional al Qaeda affiliates increases,
what is the role of the Director of the NCTC in developing regional
counterterrorism strategies? How are those counterterrorism strategies
related to broader U.S. policies, particularly in Yemen, the Horn of Africa
and the Sahel?

As part of its statutory responsibilities under the IRTPA, NCTC conducts “strategic operational
planning for counterterrorism activities, integrating all instruments of national power, including
diplomatic, financial, military, intelligence, homeland security, and law enforcement activities
within and among agencies.” Similarly, NCTC is given the statutory responsibility to “assign
roles and responsibilities as part of its strategic operational planning duties.” [t is my
understanding that, consistent with these responsibilities, NCTC conducts regional
counterterrorism planning and coordination in support of the President and the National Security
Council. With the new National Strategy for Counterterrorism, NCTC will continue to play a
key role in this process.

The National Strategy for Counterterrorism outlines a number of areas of focus, including the
Arabian Peninsula, East Africa, and the Maghreb and Sahel. As part of its strategic operational
planning responsibilities, 1 expect NCTC to continue to play a key role in the development of
strategies that will help to counter the terrorist threats in each of these areas. If confirmed, 1 look
forward to continuing NCTC's vital strategic operational planning responsibilities in support of
our nation’s CT objectives.
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QUESTION 19: What is your view of the proper role of Congress in
overseeing the activities of the Directorate of Strategic Operational Planning?

Congress has an important oversight role for all of the NCTC’s activities, including those
activities undertaken by the DSOP. Pursuant to the IRTPA, the Director of NCTC is given the
statutory responsibility to “provide strategic operational plans for the civilian and military
counterterrorism efforts of the U.S. Government and for the effective integration of
counterterrorism intelligence and operations across agency boundaries, both inside and outside
the United States.” In this strategic operational planning role, the Director of NCTC reports to
the President and DSOP supports the Director by responding to direction from the Executive
Office of the President for planning support on CT initiatives. If confirmed as Director of
NCTC, 1 will work closely with Congress and continue to provide to Congress the information it
needs to perform its oversight duties.

National Intelligence Manager

QUESTION 20: As the Counterterrorism Mission Manager for the
Intelligence Community, the Director of the NCTC identifies intelligence gaps
and resource constraints and sets collection and analytic priorities.

¢ What is your vision of the Director of the NCTC in the role of mission
manager? Should the Director provide broad, strategic guidance, for
example by prioritizing emerging regional terrorist threats? Should the
Director provide guidance on the allocation of resources with regard to
particular CT capabilities and platforms?

Through my association with the Department of Justice, FBI, and NSA, [ have experience in the
work of intelligence and law enforcement officials who are directly engaged in the daily tasks of
identifying, disrupting and defeating terrorist threats. I view the job of the mission manager,
now called a National Intelligence Manager (NIM), to be one of collaboration with community
partners to identify gaps and areas where the NIM can facilitate integration and thereby
contribute to the counterterrorism community’s overall effort. Our priorities and overall strategy
are set by the National Strategy for Counterterrorism, the National Intelligence Strategy, and the
NIPF. If confirmed, I would serve the DNI as his NIM for CT. In that capacity, I would
participate in the development and assessment of these strategic plans and would tead the process
that provides quarterly updates to the terrorist topic area under the NIPF. As the NIM, in
collaboration with the CT community, I would issue a Unifying Intelligence Strategy that, in
effect, sets my understanding of the key CT issues and the initiatives [ believe are needed to
address them. As the NIM for CT, 1 would also participate in the development of
recommendations to the DNI that serve as the basis for his resource guidance to the community.
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e What is the role of the Director of the NCTC in providing guidance with
regard to the allocation of resources among, and within elements of the
Intelligence Community?

Under the Intelligence Reform and Terrorism Prevention Act of 2004, one of the responsibilities
of the Director of the NCTC is to advise the DNI on government programs and budgets that
support national counterterrorism priorities. I believe it is the Director of the NCTC’s jobto
understand how government resources are allocated against key CT objectives and, through
collaboration with the program managers, to understand where there are shortfalls or potential
redundancies. If confirmed, I will serve as an advocate for the CT mission in the IC budget build
processes and | will provide my recommendations to the DNIL

e Given resource constraints, how should the Director of the NCTC
identify unnecessary or less critical programs and seek to reallocate
funding?

[ believe one of the responsibilities of the Director of the NCTC is to provide the DNI with an
assessment of the state of our nation’s CT efforts, including how our resources are aligned to
meet the needs of the CT mission. I recognize that the challenging resource environment we face
requires us to ensure that the nation is protected within our resources. If confirmed, this will be
one of my priority tasks.

e What are the most important counterterrorism gaps or shortfalls across
the Intelligence Community?

From my experience with CT issues, [ believe we must address:

* A dynamic and adaptive threat that challenges our collectors and analysts.

o The neced to sort and connect critical bits of information across disparate data sets and to
avoid the potential for information overload.

e Rapid change and proliferation in communications technologies used by terrorists.

e The need to protect the privacy and civil liberties of all Americans and protect
intelligence sources and methods, while also ensuring intelligence information is shared
responsibly.

If confirmed, [ will collaborate with the CT Community to address these issues and advocate for
community-wide solutions, as appropriate.

20
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Strategic intelligence

QUESTION 21: In the role of mission manager, the Director of the NCTC is
responsible for understanding the full range of customer requirements with
regard to counterterrorism. Customers of intelligence are often focused on
current threats.

¢ What is the role of the Director of the NCTC in balancing the “tyranny
of the immediate” with the need to direet resources toward global
coverage and strategic warning, as it applies to counterterrorism?

[ believe that the Director of the NCTC, in close partnership with the heads of the CT analytic
organizations, plays a critical role in balancing the need to focus on immediate threat issues with

the need to maintain a focus on terrorism worldwide, especially with respect to strategic warning.

Achieving the proper balance between understanding the immediate threat and forecasting the
future unknown terrorist threat is vitally important to protecting against terrorist attacks. This is
especially true due to the diversified nature of the threats facing the United States and our
partners.

If confirmed, I will work collaboratively with the CT community, through organizations such as
the TICT, to ensure we strike the most effective balance between important tactical and strategic
priorities. One way of doing so is to use the IICT as a vehicle through which the community can
develop appropriate CT priority rankings in the NIPF. If confirmed, [ look forward to playing an
active role with our partners as we continue to identify and implement the best mechanisms to
ensure we adequately address both tactical and strategic CT issues.

e What priority do you place on the IC’s understanding of the strategic
context for the terrorist threat? What level and what type of resources
should be allocated for collection and analysis on the conditions that
create terrorist safe havens and the counterterrorism capabilities of
partner nations?

It is critically important to understand the strategic context of the terrorist threat. The new
National Strategy for Counterterrorism outlines a number of these important strategic
considerations that inform both our understanding of the terrorist threat and our approach to
countering this threat. One strategic consideration, which the National Strategy for
Counterterrorism highlights, is the fact that al-Qa‘ida and its affiliates and adherents rely on the
physical sanctuary of ungoverned or poorly governed territories. The absence of state control in
these areas permits terrorists to travel, train, and engage in attack plotting. 1 believe that recent
terrorist incidents, including the November 2008 attacks in Mumbai, India and the attempted
airliner bombing on December 25, 2009, demonstrate the dangers emanating from terrorist safe
21
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havens,

As a result, [ believe that it is important to have both comprehensive information concerning, and
accurate assessments of, terrorist safe havens. If confirmed, I would use my position as the
National Inteltigence Manager for Counterterrorism to prioritize analysis and collection against
terrorist safe havens. I would also seek to identify the most appropriate way to align the
community’s resources so that NCTC and its partners continue to understand the strategic
context for the terrorist threat and in so doing help to enable our customers’ missions.

The establishment of NCTC and the deployment of counterterrorism analysts

QUESTION 22: In the early years of NCTC, there were issues related to the
co-location of NCTC, Central Intelligence Agency (CIA), and Federal Bureau
of Investigation (FBI) counterterrorism analysts and to the proper mix within
NCTC of permanent cadre NCTC personnel and detailee personnel from
other agencies.

* Do you believe the issue of co-location of counterterrorism personnel
has been appropriately resolved? If not, what changes would you
advocate?

In the early days of NCTC’s predecessor organization, the Terrorist Threat Integration Center,
the Intelligence Community struggled to identify qualified analysts and planners who were
familiar with the counterterrorism mission. In recent years, as I can attest from my time at the
NSA, the Intelligence Community—including NCTC—has benefitted from qualified analysts
and planners dedicated to the counterterrorism mission, I believe that NCTC has benefitted from
the co-location of many of these analysts and planners and, if confirmed, I look forward to
further strengthening NCTC’s partnerships across the U.S. Government.

¢ Do you believe there is now at NCTC the appropriate mix of permanent
NCTC analysts and rotational personnel from other IC agencies?

[ believe that NCTC has the appropriate workforce mix at this time. [ understand that Congress
has supported recent enhancements to the CT workforce at the NCTC and throughout the
Intelligence Community. The Center has detailees and assignees from various other departments
and agencies, including CIA, FBI, DHS, and NSA. Tt also has military officers in the joint
military duty program. Moreover, the ITACG includes members from the state and local law
enforcement community. [ can assure you that, if confirmed, I will monitor the NCTC
workforce mix to ensure there is the right blend of skills and perspectives.
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* In your opinion, are there enough qualified counterterrorism analysts in
the IC to meet the needs of the NCTC and other intelligence agencies?

It is my understanding that following the failed attack on December 25, 2009, the President
tasked the DNI to ensure the Intelligence Community’s CT analytic resources were properly
aligned with clear lines of responsibilities. As a result, former DNI Blair issued an analytic
framework in April 2010 to address roles and responsibilities across the Intelligence Community.
He also established a panel to review the IC’s performance, and it concluded that CT analysts
within the Intelligence Community were appropriately balanced and qualified to cover the threat.

If confirmed, T will work tirelessly to ensure that our CT analytic cadre has access to the best
training, the most comprehensive data sets, and the most advanced analytic tools to support the
counterterrorism mission.

+ [fyou do not believe that there are enough qualified counterterrorism
analysts within the United States Government, what steps will you take
to address this shortage, if you are confirmed as Director?

If confirmed, I will continue to monitor closely the status of our CT analytic cadre to ensure that
it continues to support our customers. If I identify any analytic shortfalls, [ will bring it to the
attention of the DNI as part of my responsibilities as both the Director of NCTC and the National
Intelligence Manager for CT.

Congressional Oversight

QUESTION 23: The Intelligence Reform Act (Section 102A of the National
Security Act) provides that the DNI shall ensure compliance with the
Constitution and laws of the United States by elements of the IC through the
host executive departments that manage the programs and activities that are
part of the National Intelligence Program.

» What are the principal matters to which this obligation relates, and
what specific functions of the NCTC are of particular significance with
regard to these matters?

One of the critical responsibilities of the DNI is to ensure compliance by the Intelligence
Community with the Constitution and other laws of the United States. The Intelligence
Community has the duty to collect, analyze, produce, and disseminate critical intelligence to
protect America. NCTC has the additional obligation to conduct strategic operational planning
for counterterrorism activities. In carrying out all of its responsibilitics, NCTC, like the
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Intelligence Community as a whole, must always act in a way that complies with the
constitutional and other legal requirements that protect the freedoms and liberties of the
American people.

Based on my prior experience, I recognize the value of close involvement by the Offices of
General Counsel, Inspectors General, and Civil Liberties Protection Offices in the operations of
government, and | intend, if confirmed, to rely heavily on the ODNI General Counsel, the
Inspector General, and the Civil Liberties Protection Officer to ensure that the NCTC fulfills its
mission in a manner that complies with the Constitution and all applicable Jaws.

+« What do you understand to be the obligation of the DNI, and the
Director of the NCTC in support of the DNI, to keep the congressional
intelligence committees fully and currently informed about matters
relating to compliance with the Constitution and laws?

It is my belief, formed by years of experience in government, that congressional oversight is an
essential part of our constitutional system of checks and balances. Because most of the activities
of the Intelligence Community must remain outside of the public eye, the oversight relationship
takes on even greater consequence. [t is, therefore, the responsibility of all components of the
Intelligence Community, including the ODNI and the NCTC, to be responsive to the
congressional oversight process.

Communication, on a regular and continuing basis, is critical for Congress to effectively perform
its oversight function. Regular and continuing exchanges of information, in my view, are the
best way to work with the Congress to address the threats of today, to be most effective in
preventing another terrorist attack and to do so consistent with American laws and values. If
confirmed as the Director of NCTC, I will continue to abide by the responsibility to keep
Congress fully and currently informed, as I have in my present position.
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@ United States
% Office of Government Ethics

& 1201 New York Avenue, NW., Suite 500
< Washington, DC 20005-3917

JuL 11 20m

The Honorable Dianne Feinstein
Chairman

Select Committee on Intelligence
United States Senate
Washington, DC 20510

Dear Madam Chairman:

In accordance with the Ethics in Government Act of 1978, Ienclose a copy of the
financial disclosure report filed by Matthew G. Olsen, who has been nominated by President
Obama for the position of Director, National Counterterrorism Center, Office of the Director of
National Intelligence.

We have reviewed the report and have also obtained advice from the agency concerning
any possible conflict in light of its functions and the nominee’s proposed duties. Also enclosed
is an ethics agreement outlining the actions that the nominee will undertake to avoid conflicts of
interest. Unless a date for compliance is indicated in the ethics agreement, the nominee must
fully comply within threc months of confirmation with any action specified in the ethics
agreement.

Based thereon, we believe that this nominee is in compliance with applicable laws and
regulations governing conflicts of interest.

Sincerelv

I SIGNATURE]

Don W. rox
Acting Director

Enclosures
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7 Juiy 2011

Christopher Thuma

Designated Agency Ethics Official

Office of the Director of National Intelligence
2B-200, LX2

Washington, DC 20511

Dear Mr. Thuma:

The purpose of this letter is to describe the steps that I will take to avoid any actual or
apparent conflict of interest if confirmed for the position of Director, National Counterterrorism
Center, Office of the Director of National Intelligence.

As required by 18 US.C. § 208(a), I will not participate personally and substantially in
any particalar matter that has a direct and predictable effect on my financial interests or those of
any person whose interests are imputed to me, unless I first obtain a writien waiver, pursuant o
18 U.S.C. § 208(b)(1), or qualify for a regulatory exemption, pursuant to 18 U.5.C. § 208(b)(2).

1 understand that the interests of the following persons are imputed to me: my spouse or minor
child of mine; any general partner of a partnership in which I am a limited or general partner; any
organization in which I serve as an officer, director, trustee, general partner or employee; and
any person or organization with which J am negotiating or have an arrangement concerning
prospective employment.

Upon confirmation, I will resign from my position with Georgetown University. Fora
period of one year after my resignation, I will not participate personally and substantially in any
particular matter involving specific parties in which Georgetown University is a party or
represents a party, unless [ am first authorized to participate, pursuant to 5 C.E.R. § 2635.502(d).

If I rely on a de minimis exemption under 5 C.F.R. § 2640.202 with regard to any of my
financial interests, I will monitor the value of those interests. If the aggregate value of any
interest(s) affected by a particular matter increases and exceeds the de minimis threshold, I will
not participate in the particular matter, unless I first obtain a written waiver under 18 US.C. §

208(b)(1).
Finally, I understand that as an appointee I am required to sign the Ethics Pledge (Exec.

Order No. 13490) and that | will be bound by the requirements and restrictions therein in
addition to the commitments I have made in this and any other ethics agreement.

Sincerely,

[SIGNATURE]
Matthew G. Olsen
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